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Background

When undertaking transactions involving real property it is important to consider whether the transaction will give rise to Goods and Services Tax (GST) issues. The GST treatment of property can be complex as the GST treatment can vary depending on the type of property involved and the methodology used for calculating the GST.

Executive Summary:

1. We outline below the different types of real property which can be supplied and the GST treatment of each.  
2. In certain circumstances, better GST outcomes may be achieved by applying the:- 
a. margin scheme
b. supply of a going concern, 
c. supply of farm land for farming. 
3. Purchasers of new residential premises or potential residential land are generally required to withhold and remit the GST attributable to the purchase to the Australian Taxation Office (ATO).

GST overview

GST is payable on taxable supplies. You make a taxable supply if the supply is:-
· made for consideration
· made in the course of an enterprise that you carry on
· connected with Australia, and 
· you are registered or required to be registered for GST.

However, the supply is not a taxable supply if it is GST-free or input taxed.

The supply of a going concern and the sale of farm land for farming business are examples of supplies which are potentially GST-free. The supply of residential premises or residential rent are examples of supplies which are potentially input-taxed. Otherwise, where the conditions of a taxable supply are met the supply of real property will subject to GST.
 
Types of property

Commercial property 

A transaction involving commercial property (e.g. a sale or lease of offices or retail stores) could give rise to GST liability if all the elements of a taxable supply are satisfied.   

Where the sale of commercial property is subject to a lease the supply could be a GST-free supply of a going concern, being a supply of a leasing enterprise. There are certain conditions that must be satisfied in order for the GST-free treatment to apply. Broadly, the commercial property must be sold subject to the existing lease being in place at the time of the supply, the purchaser must be registered or required to be registered for GST and the vendor and purchaser have agreed in writing that the supply is of a going concern. The views of the ATO on what would be required to sell a leasing enterprise as a GST-free going concern is outlined in GST Ruling GSTR 2002/5.

The sale of freehold land on which a farming business has been carried on could be eligible for GST-free treatment as a supply of farm land for farming. The conditions are:
(a) the land is land on which a farming business has been carried on for at least the period of 5 years preceding the supply; and
(b) the recipient of the supply intends that a farming business be carried on, on the land. 

Farming business include the businesses such as cultivating or propagating plants, fungi or their products or parts and maintaining animals for the purpose of selling them or their bodily produce. For an outline of when this concessionary GST treatment is available refer to GSTD 2011/2. 

Commercial residential premises 

The supply of commercial residential premises (by way of sale or lease/rent) could be subject to GST if all the elements of a taxable supply are satisfied.  

‘Commercial residential premises’ is defined in section 195-1 of A New Tax System (Goods and Services Tax) Act 1999 (GST Act) to include hotels, motels, boarding accommodation, and similar. In determining whether a property is commercial residential premises, consideration is given to a number of factors including:
· whether the property allows for multiple occupancy 
· the commercial intention in using the property, the status of occupants (i.e. guests), and 
· the nature of the services provided to guests. 

The ATO’s view on the application of the GST provisions to supplies of commercial residential premises is set out in:
· GST Ruling GSTR 2012/6 (commercial residential premises), and 
· GST Ruling GSTR 2012/7 (long-term accommodation in commercial residential premises).

Residential premises other than commercial residential premises 

A transaction involving residential premises to be used predominantly for residential accommodation is input taxed unless it is commercial residential premises (see above discussion) and new residential premises which could be taxable.

i. The meaning of residential premises

The term ‘residential premises’ is defined in section 195-1 of the GST Act to mean land or a building that is occupied as a residence, or as residential accommodation, or that is intended to be occupied and is capable of being occupied as a residence or residential accommodation. 

The Commissioner’s views on the input-taxed supply of residential premises is outlined in GST Ruling GSTR 2012/5.

ii. Claiming input tax credits

As the supply of residential premises is input-taxed, suppliers of residential premises will not be able to claim input tax credits on acquisitions relating to these supplies. This would impact developers who intend to lease the residential premises they construct as they will not be entitled to claim input tax credits on the construction expenses for the new build. 

Where taxpayers use complex arrangements involving associate entities to secure input tax credits on the construction of residential premises for lease, Taxpayer Alert TA 2009/5 and Ruling GSTR 2010/1warns taxpayers that the ATO may seek to apply the general anti-avoidance tax provisions of Division 165 of the GST Act to such arrangements. 

iii. New residential premises

The supply by way of sale of new residential premises is subject to GST. The term ‘new residential premises’ means premises that have not previously been sold as residential premises or subject to a long-term lease (i.e. a lease of at least 50 years). Premises which have been substantially renovated or built to replace demolished premises can also be new residential premises for these purposes. For the Commissioner’s views on when a sale of real property is a supply is of new residential premises, see GST Ruling GSTR 2003/3.

Vacant land

A transaction involving vacant land would be a taxable supply if all the elements of a taxable supply are satisfied.   

The margin scheme

If your supply of real property is subject to GST you may choose (if available) to calculate your GST liability under the margin scheme. Generally, the margin scheme allows you to calculate GST on the difference (or margin) between the consideration you receive for the supply, and your acquisition cost. It will generally result in a better GST outcome than if you do not use the margin scheme, and the supply of real property is merely treated as a taxable supply. However, purchasers should be aware when entering into a margin scheme sale, as it prevents their acquisition from being a creditable acquisition, meaning they cannot claim any input tax credits for GST embedded in their purchase price.

Choosing to use the margin scheme

It is important to note that the margin scheme cannot be used in circumstances where you acquired the property as a fully taxable supply on which GST was worked out without applying the margin scheme.  e.g. you acquired a fully taxable property without using the margin scheme. 

If you satisfy the eligibility requirements of the margin scheme and you wish to apply it on your supply, you must also agree with the purchaser that the sale is under the margin scheme. This agreement must be in writing and must be made before the supply occurs.



Calculating GST under the margin scheme

We have mentioned that GST is calculated based on the difference between the consideration you receive and your acquisition cost. In GST Determination GSTD 2006/3, the Commissioner’s view is that it is necessary to take into account any settlement adjustments when determining the total consideration received. For example, if you receive an additional amount to cover council rates you have paid you will need to increase your consideration by that amount.

If your property was originally purchased prior to 1 July 2000 you must calculate your margin based on an approved valuation at this date, rather than on your acquisition cost. There are quite specific rules regarding the manner of this valuation, which are set out in Margin Scheme Valuation 2020/1 which applies from 1 March 2010. 

The GST payable is 1/11th of the margin calculated. This amount is your GST liability. Input tax credits are available in respect of the costs of construction (excluding the land which is subject to the margin scheme).

Adjustment events on change in creditable purpose

Division 129 of the GST Act can apply if there has been a change in creditable purpose. For example, where a developer constructs a new residential property with the intention to sell but a decision is made to offer the property for lease. In such a case, an adjustment is required to take into account that input tax credits will have been claimed in respect of the construction costs. Similarly, if a new residential property was constructed with the intention of leasing the property, but it is subsequently sold within five years of construction, an adjustment event will be required to allow input tax credits to be claimed. Special rules apply to determine the adjustment and the adjustment periods to which the adjustments will apply. The Commissioner’s views on how the special rules apply are discussed in GST Ruling GSTR 2009/4, which includes examples of how to calculate adjustments. 

Purchasers of new residential premises to remit GST 

Purchasers of newly constructed residential premises or new subdivisions of vacant land will be typically required to remit GST on the purchase price directly to the ATO as part of the settlement process.

The mechanics on how the above GST remittance rules apply are set out in Subdivision 14-E of Schedule 1 to the Taxation Administration Act 1953.

The key features of this regime are as follows:

· A purchaser is required to withhold an amount if it is the recipient of a taxable supply of new residential premises (other than new residential premises created through substantial renovation or commercial residential premises), or a subdivision of potential residential land, where the taxable supply is provided by way of a sale or long-term lease. For these purposes, the term ‘potential residential land’ means land, which is included in a property subdivision plan, but which does not contain any buildings that are residential premises or any building that has been used for commercial premises.

· Where there are multiple recipients of the supply each recipient will have an obligation to pay and remit the amount of GST referrable to their proportionate interest in the property. This could arise where property is purchased by parties acting as tenants in common in which case each recipient is treated as having received a separate supply in relation to their proportional interest in the property. However, where the recipients of the supply are joint tenants they are treated as having received a single supply and either joint tenant can discharge the obligation to make the payment. 

· The purchaser will be required to withhold 1/11th of the price of the supply and pay that amount to the ATO on or before the day on which any part of the consideration for the supply (other than the deposit) is first provided. This will usually occur on the date of settlement. In addition, where the purchase price is paid in instalments the purchaser must withhold and remit the GST on or before the date of payment of the first instalment of the purchase price which is when consideration for the supply is first provided (other than for the deposit). The price of the supply is typically the price specified in the contract which does not take into an account any potential adjustments on settlement that may occur.

· Where the supply is made under the margin scheme the purchaser will generally be required to withhold 7% of the price of the supply.

· The supplier will be entitled to a credit in its Business Activity Statement in the relevant tax period in which the payment was made equal to the amount paid by the purchaser to the ATO which can be offset against the supplier’s GST liability in respect of the supply of the new residential premises or potential residential land.

The above GST remittance rules will not apply where the recipient is registered for GST purposes, other than when the registered recipient does not acquire the land for a credible purpose. For example, where the land has been acquired for the purpose of building a personal residence. Also, where the supply is between members of a GST group or is made by the operator of the GST joint venture to a participant in the joint venture, then those supplies are not taxable supplies and the above withholding obligations do not apply. 

To help purchasers comply with their obligations to withhold, a vendor is required to give the purchaser a written notice before the date of supply advising whether the purchaser is required to withhold and make a payment to the ATO in respect of the supply. Where the purchaser is required to remit GST, the notice must also provide the supplier’s name and ABN, the amount payable and when the purchaser is required to pay that amount to the ATO. 

Importantly, this notification requirement applies to any supply of residential premises by way of sale or long-term lease and is not limited to taxable supplies of new residential premises. For example, if a private individual sells an existing family home or unit to another person then a notification must still be provided. Significant penalties apply where a vendor fails to provide such a notice.
 
Finally, if the purchaser fails to withhold and pay the required amount to the ATO the purchaser will be liable to a penalty equal to the amount of the withholding obligation. However, a penalty will not be applied where the purchaser relies on a notice provided by the vendor which indicates that the purchaser is not required to withhold an amount provided there is nothing in the contract or any other circumstances relating to the supply which would make it unreasonable for the purchaser to believe that the vendor’s statement is incorrect.

Contract of sale

In most states the standard contracts of sale templates developed by the relevant law institute or real estate institute will contain “check boxes” prompting consideration of GST treatment and embedding notification requirements for the purposes of GST withholding. Accordingly, the contract of sale should be reviewed to ensure that it accurately reflects the selected GST treatment.  
  
Please contact me on [insert telephone number of partner] should you wish to discuss any of the issues detailed above.
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