
[Letter of appointment – professional staff]

[For all employers in New Zealand]
[Place on Practice letterhead]

[#Note: This document is to be used as a template for an individual employment agreement suitable for employing an individual for an indefinite duration (commonly referred to as a ’permanent’ employee) on a full time basis. With some adjustments to the hours of work provisions, the template can also be used for an employee working on a part time basis. The document should not be used for an individual who the Practice seeks to employ for a fixed term or on a casual basis. In either of those situations, specialist employment law advice should be sought on the adjustments to the agreement that are needed to suit the particular situation and the Practice’s specific requirements.]
[#insert name of employee]
[#insert address of employee]
Dear [#insert name of employee]
Offer of employment

We are pleased to offer you employment in the position of [#insert position] on the terms set out in this document.  This document constitutes your individual employment agreement with us.  If you agree with the terms, please sign the acceptance at the end of the document and return it to us.

1 Employer

1.1 Your employer is [#insert name of employer].

1.2 Throughout this document:

(a) your employer will be referred to by using the words ‘us’, ‘our’ and ‘we’
(b) [#insert name of employee] will be referred to by using the words ‘you’ and ‘your’.

2 Commencement of employment

2.1 Your Commencement Date is set out in Schedule 1.

2.2 Subject to your acceptance of the terms in this document, you will be employed from the Commencement Date until your employment terminates in accordance with clauses [3][3] [#Note these are automatic cross-references to the two different clause 3 sections – delete first if removing trial period provision, and second if removing the probationary period provision] or 20 of this document.

2.3 Your employment is subject to and conditional upon you having the right to work in New Zealand (and providing evidence of that right to us on request).
3 Trial period [#Note: Delete if hire 20 or more employees]
3.1 You will serve a trial period of 90 days from the Commencement Date (‘specified trial period’), in accordance with ss 67A and 67B of the Employment Relations Act 2000 (except to the extent, if any, the Employment Relations Act 2000 prohibits the use of a trial period by us).

3.2 Notwithstanding any other provision of this document or as set out in any employer policies, we may at any time during the specified trial period dismiss you by giving you written notice of the termination of your employment.  That notice may require you to work out a trial period notice of one week (whether or not that notice period concludes during or after the specified trial period or provide that we will make payment in lieu of you working part or all of the trial period notice.  For the avoidance of doubt, the notice period provided for in clause 20.1 does not apply to termination of employment in accordance with this clause.

3.3 In the event that we dismiss you in accordance with this trial period clause, you are not entitled to bring a personal grievance or other legal proceedings in respect of the dismissal.

3.4 Nothing in this trial period clause prevents us from terminating your employment without notice in accordance with this document.

3.5 If no notice of termination is given during the trial period, your employment will be confirmed and the trial period will count as part of your continuous service.
[#Note: Only employers who, as at the date of entering into the relevant employment agreement, employ fewer than 20 employees (whether full time, part time, fixed term, casual and in whatever jurisdiction) may include trial periods in their employment agreements.  If you hire 20 or more employees, you must delete the trial period clause, but you may insert a probationary period clause.] 
4 Probationary period [#Note: Delete if entitled to use Trial period clause] 

4.1 You will serve a probationary period of 90 days from the Commencement Date (as extended in accordance with this clause, if applicable) (‘specified probationary period’), for us to assess your suitability for employment.  During the specified probationary period both parties will promptly raise and discuss any concerns, issues, or difficulties experienced in the employment.

4.2 If we are of the view that you may not be suitable for the employment contemplated by this agreement, we will notify you of this before the expiry of the specified probationary period.  We will raise our performance or other concerns with you, and give you an opportunity to respond to those concerns, before terminating your employment pursuant to this clause.

4.3 Subject to the immediately preceding paragraph, if we are not satisfied with your performance we may, during or at the expiry of the specified probationary period (including any extended probationary period), terminate your employment by giving you one weeks’ notice of termination of your employment or payment in lieu (at our discretion).  We may also, at our sole discretion, extend the specified probationary period. 
4.4 Nothing in this probationary period clause prevents us from terminating your employment without notice for serious misconduct or otherwise in accordance with this document.
[#Note: An employer who employs 20 or more employees (whether full time, part time, fixed term, casual and in whatever jurisdiction) may include a probationary period clause in place of a trial period provision.  Note that unlike a trial period, probationary periods do not exclude an employee from raising a personal grievance for unjustified dismissal.  Any dismissal remains subject to usual employment law obligations prior to dismissal, including requirements of both a genuine substantive reason for the dismissal and fair process relating to dismissal, including consultation and performance improvement processes (if applicable).]
5 Place of work

5.1 Your Workplace is set out in Schedule 1.

5.2 You may be required to work at and travel to places other than your Workplace (including intrastate, interstate and overseas) in the course of performing your duties.

6 Hours of work

6.1 Our Office Hours are set out in Schedule 1.

6.2 You must devote your time, attention and skill exclusively to our business during Office Hours and such other hours as are necessary to meet our business needs and your individual objectives.  You acknowledge and agree that you may be required to work outside Office Hours in order to meet these needs and objectives, and you agree to work such hours.  From time to time, this may involve working on weekends and public holidays.

6.3 It is your responsibility to ensure that time sheets and service sheets are completed and submitted each day or that you comply with any other time recording procedures that we have in place.

6.4 Your Remuneration has been calculated so as to take into account the additional hours that you will be required or expected to work outside Office Hours.  You agree that your Remuneration:

(a) is inclusive of all payments required for all hours you may work (except as required by the Holidays Act 2003)
(b) may be applied in satisfaction of any entitlement you may have to be paid for all hours that you work.

6.5 You are entitled to paid rest breaks and unpaid meal breaks in accordance with the Employment Relations Act 2000.  These entitlements vary depending on the hours you work, and provide you with a 10 minute paid rest break for every 4 hours of work and a 30 minute unpaid meal break if you work over 4 hours.  These breaks will be taken at the times agreed between you and your Supervisor from time to time so as not to cause disruption to clients, customers, or production, or, if agreement cannot be reached, at the times specified in the Employment Relations Act (unless that is not reasonable or practicable).  The usual times for meal breaks are between [#insert details].
7 Duties

7.1 Your duties are:

(a) those set out in the Position Description in Schedule 2
(b) any other duties nominated by us from time to time.

7.2 During your employment, you must:

(a) perform your duties in a diligent, proper and efficient manner
(b) report promptly and fully to your supervisor, and any other person to whom we direct you to report, with the information that they may require from time to time
(c) comply with all reasonable and lawful directions that we give to you

(d) at all times use your best endeavours to promote the interests of our business and not intentionally or recklessly do anything which is, or may be, harmful to those interests
(e) immediately disclose to us any interest of yours that may conflict with our interests.

7.3 While employed by us, you must not, directly or indirectly:

(a) perform your duties other than for us or on our behalf
(b) without our prior written permission, engage in any other employment, business or profession or

(c) engage in any activities that may lead to a conflict of interest, including accepting any benefit as an inducement or reward for an act or omission for the benefit of another person.

7.4 You must conduct your role to the highest standard of professionalism, honesty, integrity, courtesy, and discretion, and compliance with the instructions and procedures of our business will be expected at all times.

7.5 You warrant that you have the expertise and qualifications necessary to perform your duties, and you agree that you will undertake any training, education or other activity necessary to maintain your expertise and qualifications during your employment.

8 Remuneration and benefits

8.1 Your Remuneration, comprising your Base Salary, is set out in Schedule 1. 
8.2 We will facilitate your participation in KiwiSaver in accordance with the KiwiSaver Act 2006 and any amending or substituting Acts. [#Note: You should provide the employee with a KiwiSaver information pack which is available from IRD. You must not attempt to give financial advice to the employee. Instead suggest that they seek their own independent financial advice.]
8.3 Should you choose to participate in KiwiSaver while you continue to make employee contributions from your salary to your KiwiSaver scheme of at least the minimum required rate, we will make employer contributions to your KiwiSaver scheme at a rate which satisfies our statutory obligations. [#Option 1:  Such employer contributions will be paid on top of your Remuneration.] [Option 2:  We adopt a Total Remuneration approach.  This means that if you are a contributing KiwiSaver member, your Remuneration will be reduced by the amount of the employer contribution, and by signing this document you consent to that.]
8.4 You agree that we may amend the compulsory KiwiSaver employer contribution figure in accordance with any amending or substituting legislation.

8.5 Your performance will be reviewed annually or at other times determined by us.  You must participate fully in any performance review.  Your Remuneration may be reviewed as part of those reviews.

8.6 [#Optional:  In addition to your Remuneration, you will also be eligible to receive the further benefits set out in Schedule 1. Unless expressly stated otherwise, all such further benefits are provided to you at our absolute discretion and may be modified, replaced or withdrawn by us at any time, without compensation.]
8.7 You authorise us to deduct from your Remuneration and any sum payable to you on termination of employment any amount attributable to unauthorised absences, overpayments (including in respect of leave taken in advance), or money that you owe to us, including the value of any unreturned property.

9 Annual holidays
9.1 After completion of 12 months’ continuous service, you will be entitled to four weeks of annual holidays per year, or as otherwise provided in the Holidays Act 2003 and any amending or substituting Acts.  Further information on the Holidays Act 2003 and your entitlements under that Act may be obtained from the Ministry of Business, Innovation & Employment, contactable on 0800 20 90 20 or at www.employment.govt.nz/.
9.2 You may at our discretion and with our prior agreement, take annual holidays in anticipation of your annual holiday entitlement arising.

9.3 The times at which your annual holidays are to be taken will be determined, wherever possible, by mutual agreement.  You may, however, be required to take some or all of your annual holidays during any closedown period that we operate.  You will be given at least 14 days’ notice of any requirement to take annual holidays.
9.4 You will be paid for annual holidays taken in the pay period during which the annual holidays are taken.

9.5 Part-time employees accrue annual holiday entitlement on a pro-rata basis.

9.6 Entitlements to leave are subject to legislative rights and requirements and our policies and procedures, such as requirements about notice and documentary evidence.

9.7 To request approval for a planned absence for annual holiday, you must complete an Application for Leave Form and provide the Form to us at least 14 days’ prior to your intended period of annual holiday.  Annual leave must be taken at times convenient to our business.

9.8 Prior to departing on annual leave you are to ensure that:

(a) all work for which you are responsible has been delegated to other suitably qualified employees for the period of your absence; and

(b) your contact details during the period of your absence have been provided to your supervisor so that you can be contacted if necessary.

9.9 Upon termination, you will (if applicable) receive a payment in lieu of accrued untaken annual holiday entitlement.

10 Public holidays

10.1 You are entitled to public holidays in accordance with the Holidays Act 2003 and any amending or substituting Acts.

10.2 The recognised public holidays will be Christmas Day, Boxing Day, New Year’s Day, 2 January, Waitangi Day, Good Friday, Easter Monday, Anzac Day, the birthday of the reigning Sovereign, Labour Day and Anniversary Day.

10.3 You agree to work on a public holiday if we require you to do so and if specifically authorised in advance by your supervisor.

10.4 If you are authorised to work on a public holiday, you will be paid for the hours you actually work on that day at the rate of 1.5 times your relevant daily pay rate (on an hourly basis).

10.5 If you are authorised to work on a public holiday, you will also be entitled to an alternative day off if the public holiday falls on a day that would otherwise be a working day for you, and you actually work for us on any part of that day.

10.6 The alternative holiday will be taken at a mutually convenient time.
11 Sick leave

11.1 The sick leave entitlements in this document are instead of, and not in addition to, the sick leave provisions set out in the Holidays Act 2003 and any amending or substituting Acts.

11.2 [#Optional: For the first six months of employment, a period of five days will be available for sick leave (‘initial sick leave’), pro-rated when employment is part time.  Any unused initial sick leave cannot be carried forward into a subsequent period of employment. ] 
11.3 After six months’ current continuous employment you will be entitled in each subsequent period of 12 months to [#5/10] [#note: five days sick leave per 12 month period is the statutory minimum entitlement, however 10 days sick leave per 12 month period is more common in professional services firms] days’ sick leave. You may carry forward any unused sick leave entitlement [#If optional provision is used: other than initial sick leave] from one year to the next to a maximum entitlement of 20 days sick leave entitlement in any year.
11.4 In accordance with this clause, you shall be entitled to take sick leave when you are sick or injured, or where you have to care for any other person who is sick or injured and who is dependent on you for care.
11.5 You must notify your supervisor of your sick leave as early as possible on your first day of absence or, if that is not practicable, as early as possible after that time.
11.6 You may not receive paid sick leave for periods covered by Accident Compensation. However, where ACC payments are less than your ordinary Base Salary, you may be paid the difference and deductions will be made from your accrued sick leave entitlement at the rate of one day’s entitlement for every five days on ACC.
11.7 We may require you to produce a medical certificate or other evidence to support a claim for sick leave, but will only do so in accordance with the Holidays Act 2003.  If we require you to provide medical evidence within the first three consecutive calendar days of your sick leave, we agree to reimburse your reasonable expenses in obtaining such evidence.
11.8 We may, at our expense, require you to undergo a medical examination by a registered medical practitioner or practitioners nominated by us, after considering your wishes regarding the appointment of the registered medical practitioner.  A copy of any medical report provided will be made available to you and to us.
11.9 For the avoidance of doubt, we may exercise this right for the purposes of:
(a) determining whether granting your ongoing sick leave is appropriate
(b) determining whether your employment with us should be terminated for incapacity
(c) assessing your fitness for work and/or return to work after a period of sick leave or
(d) obtaining a second medical opinion where you have provided a medical certificate/report.
11.10 Accrued sick leave has no cash value and will not form part of any benefit payable on termination of your employment.
12 Bereavement leave

12.1 [#After six months’ current continuous employment you Note:  This is the statutory requirement, however providing immediate access to bereavement leave if required is more common in professional services firms, in which case, delete the foregoing] [#You] are entitled to paid bereavement leave of:

(a) up to three days on the death of your spouse/partner, parents, children, siblings, grandparents, grandchildren or spouse’s/partner’s parents; and

(b) one day on the death of any person outside your family where we accept that you have suffered bereavement, having regard to factors such as the closeness of your association with the deceased person, ceremony responsibilities, or cultural responsibilities.

12.2 You must notify your supervisor as early as possible where you intend to take any period of bereavement leave.

12.3 Accrued bereavement leave has no cash value and will not form part of any benefit payable on termination of your employment.
13 Family leave and entitlements
13.1 You are entitled to parental leave in accordance with the Parental Leave and Employment Protection Act 1987 and any amending or substituting Acts.

13.2 On completion of six months continuous employment, if you are affected by family violence you are entitled, in accordance with the Employment Relations Act 2000, to: 

(a) up to 10 days’ paid leave as family violence leave for each subsequent 12 month period of service; and

(b) request short-term flexible working arrangements for a period of up to 2 months.  

13.3 Any entitlement to family violence leave not taken does not carry forward to subsequent years.  Family violence leave has no cash value and will not form part of any benefit payable on termination of your employment.

13.4 We may require proof that you are affected by family violence and may: 

(a) withhold payment of family violence leave (with any taken leave instead treated as unpaid leave) until proof is produced (unless you have a reasonable excuse for being unable to provide that proof); or 

(b) decline a request for short-term flexible working arrangements if proof is requested by us within 3 working days of your request and that proof is not provided within 10 working days of our request for proof. 
14 Study

14.1 If you need time off for the purpose of study or attending examinations you should discuss your requirements with your supervisor as soon as you become aware of the dates and times of work that will be required for this purpose.

14.2 Examination or study leave will not be granted automatically.  It is our policy to grant study and examination leave up to a maximum of [#Insert maximum number of days] days [#Insert per subject, per semester or per year], in addition to ordinary leave entitlements, where the course of study is directly related to the performance of your duties and the services provided by our business.  Whether any such leave is paid or unpaid is at our discretion.  In all other cases, you may, after obtaining prior approval from your supervisor, take accrued annual leave for the purpose of study or attending examinations.

15 Expenses

We will reimburse you for all reasonable expenses properly incurred by you in the performance of your duties, subject to you providing us with receipts or other evidence of payment and of the purpose of each expense, in a form reasonably required by us.

16 Confidential Information

16.1 You must:

(a) keep confidential all Confidential Information
(b) comply with all measures established by us to safeguard Confidential Information from access or unauthorised use or disclosure
(c) use your best endeavours to prevent the unauthorised use or disclosure of Confidential Information by any person.

16.2 You must not use or disclose any Confidential Information or make a copy or any other record of any Confidential Information except:

(a) in the proper performance of your duties while employed by us
(b) as required by law or

(c) with our prior written consent.

16.3 You agree that immediately upon a request made by us, you will deliver to us all copies of Confidential Information, and delete all electronic copies of Confidential Information that you have in your possession or under your control. 

16.4 Your obligations under this clause continue after termination of your employment. 

16.5 Confidential Information means all Information regarding us or any of our businesses, products or services, which is disclosed to you, or which is otherwise made known to you, or is generated by you in the course of your employment, (except where that Information is or becomes in the public domain otherwise than through your breach of this document), and includes:

(a) information that would be of commercial value to any of our competitors
(b) financial information, accounts work, management reports, performance or profitability reports, budgets, price lists, margins and marketing strategies
(c) information that relates to our clients or suppliers, including lists of clients and suppliers and their contact details and requirements
(d) fees, estimates, quotations, proposals and tenders submitted or prepared for submission to clients or potential clients
(e) information that relates to any arrangements or transactions, including details of those arrangements or transactions, between us and a client

(f) information found in our manuals or policies
(g) [#note: insert any further items or types of information you specifically need to protect or otherwise delete this note]
(h) documents and other records incorporating any Confidential Information.

16.6 Information means all information, ideas, concepts, data, know-how and trade secrets, whether or not in a material form.

17 Your working environment

17.1 To help our business operate lawfully, safely and efficiently, we have policies and procedures which set out how all employees are to conduct themselves and processes which are to be followed.

17.2 You must comply with the policies and procedures, which operate as reasonable and lawful instructions from us to you.  The policies are for our benefit, and to the extent they appear to impose any obligation on us, they are intended to be guidelines only.
17.3 To meet the changing environment in which we operate and to ensure the needs of the business are appropriately met, it will be necessary for us to change the policies and procedures from time to time.  We will give you notice of the changes and you will be required to follow the changed policies and procedures.

17.4 Without limiting the foregoing, for the safe and effective operation of the workplace and for everyone’s welfare, you must comply with applicable laws, and policies of the Workplace, relating to health and safety, discrimination and harassment.  Conduct in contravention of these laws and/or policies may result in termination of your employment.

17.5 Under no circumstances must you travel to, attend work or represent us under the influence of alcohol or drugs, unless the drugs are prescribed by a doctor.  No alcohol or non-prescribed drugs are to be brought onto our premises.

17.6 [#Optional:  Testing:  

(a) To make sure the work environment is safe and healthy, we may:
(i) Carry out testing for prohibited or illegal substances, non-prescription drugs, stimulants and alcohol (Testing) if we believe a reasonable cause exists, e.g. if we become aware of circumstances that cause us to reasonably believe that you may be under the influence or your actions, appearance or behaviour suggest you may be under the influence 

(ii) Carry out Testing if that is required by any client, customer or supplier of ours prior to you attending any site controlled by that party.  
(b) An external agency or registered medical professional will conduct the Testing.  

(c) You agree to:

(i) Be tested for drugs or alcohol if asked

(ii) Follow the testing procedures and not tamper with, or try to tamper with, the test or its results

(iii) The results being given to us.

If you do not meet any of these requirements, this might be considered serious misconduct.

(d) If a positive test result is received, we will discuss the results with you and take into consideration any explanation received before any outcome (which may include summary dismissal) is decided upon.
18 Intellectual Property

18.1 You agree that any and all rights and interests you may have in any Intellectual Property produced, invented or conceived by you:

(a) in the course of your employment
(b) at our direction or request or
(c) in connection with any of our businesses or products or services
(whether alone or jointly with another person and whether before or after the date of this document, and wherever and whenever created) automatically belongs to and vests in us without any requirement to make payment to you.

18.2 You must disclose to us any of the Intellectual Property that is the subject of this clause promptly after it is brought into existence.

18.3 You must, at our expense, execute all documents and do all other things reasonably necessary to:

(a) enable us or our nominee to register any Intellectual Property anywhere in the world
(b) effect or perfect the transfer to us, or our nominee, of your rights and interests in any of the Intellectual Property that is the subject of this clause.

18.4 Intellectual Property means all present and future intellectual or industrial property anywhere in the world (whether registered, unregistered or unregistrable) including inventions, ideas, concepts, discoveries, data, databases, secret processes, formulae, scientific and technical information, Confidential Information, trade marks, business names, company names, service marks, copyright, designs, patents, know how, circuit layout rights and trade secrets.

18.5 You irrevocably appoint us to be your attorney to do in your name on your behalf any of the things you are required to do under this clause.

19 Moral Rights

19.1 You consent to all acts or omissions by us (whether occurring before or after the date of this document) that infringe any Moral Rights that you may have or become entitled to in any literary, dramatic, musical or artistic work or film created by you:

(a) in the course of your employment
(b) at our direction or request or

(c) in connection with any of our businesses, products or services.

19.2 Your obligations under this clause continue after termination of your employment.

19.3 Moral Rights has the meaning given to that term in part IV of the Copyright Act 1994 and includes:

(a) the right of attribution
(b) the right not to have authorship falsely attributed
(c) the right to object to derogatory treatment of a work.

20 Suspension

20.1 Where we consider it necessary for the protection of our operational and business interests to investigate an allegation of misconduct, or for health and safety concerns, we may require you to remain away from work on pay, while the investigation is conducted into the situation.  Prior to a decision to suspend being taken, you will be given an opportunity (which may be brief) to present your views on the matters wherever practicable.  The suspension will be for a period no longer than reasonably necessary.  Where any suspension extends beyond two weeks due to matters beyond our control (such as a police investigation into your conduct), the suspension may continue without pay.
21 Termination of employment

21.1 Subject to clauses [3][3] [#Note these are automatic cross-references to the two different clause 3 sections – delete first if removing trial period provision, and second if removing the probationary period provision] and 20.2, either you or we may terminate your employment at any time by giving to the other [#four weeks’] notice in writing.  [#Note, there is no statutory minimum notice period.  A longer period is often required from professional staff in professional services’ firms]
21.2 We may terminate your employment immediately without notice if:

(a) we have reasonable grounds to suspect that you have engaged in serious misconduct, which has its ordinary meaning at law, and includes (without limitation):

(i) dishonesty, theft or fraud
(ii) misrepresentation of your qualifications or employment history
(iii) breach of confidentiality

(iv) a serious or repeated breach of company policy

(v) intoxication at work

(b) you wilfully disobey a lawful and reasonable direction
(c) you are charged with an offence that, in our reasonable opinion, affects your suitability for your position or is likely to reflect adversely on us

(d) you demonstrate gross neglect of duty or incompetence
(e) you engage in conduct that causes, or may cause, imminent and serious risk to:

(i) the health or safety of a person or

(ii) the reputation, viability or profitability of our business.

21.3 If you do not give us the full notice required in accordance with this clause, you authorise us to withhold or deduct from any sum payable to you on termination, the value of your Salary during the part of the notice period not given.

21.4 We may terminate your employment by giving you the notice specified in clause 20.1 if, as a result of mental or physical illness, you are rendered incapable of the proper ongoing performance of your duties in this document.  In the course of assessing whether you are capable of the ongoing performance of your duties, you can be required to undergo a medical assessment in accordance with clause 10.8.  If you refuse to attend such a medical assessment we reserve the right to make a decision regarding your fitness to perform your duties based on the information available to us at that time.
21.5 If either you or we give notice of termination, without limiting our rights, we may do all or any of the following:

(a) terminate your employment immediately or at any time during the notice period, and pay you a lump sum in lieu of notice representing the value of your Salary for the remainder of the notice period
(b) direct you not to attend the Workplace and other places at any time during the notice period
(c) direct you not to perform all or some of your duties during the notice period
(d) direct you to perform duties other than the duties you usually perform, provided that you have the necessary skills to perform the duties
(e) direct you not to access our computer systems

(f) direct you not to have any contact with our customers, employees, agents and suppliers

(g) direct you to return all property belonging to us
(h) direct you to take your accrued leave.

22 Redundancy
22.1 Redundancy may arise where your position is no longer required, or where we need to restructure positions resulting in significant changes to the duties and responsibilities of your position.  In the event that your employment is terminated for redundancy, you will be given the notice specified in clause 20.1 or payment in lieu of all or part of such notice. You will not be entitled to receive any compensation for redundancy or any other redundancy entitlements.

22.2 You will not be entitled to, and waive, any notice of redundancy or payment in lieu that would otherwise be required under this document where we sell, transfer, restructure, merge, amalgamate, contract out, out-source or lease all or part of our business and you are offered and accept employment in the same or similar capacity (or any other capacity which you are willing to accept) on substantially similar terms and conditions of employment (or on any other terms and conditions which you are willing to accept), or if the redundancy is due to our receivership or liquidation.
23 Employee protection provision

23.1 If we propose to restructure (as defined in section 69OI of the Employment Relations Act 2000), and the proposal may result in your work being performed for a new employer, we will as soon as is reasonably practicable, but in each case taking into account the commercial and confidentiality requirements of the business:

(a) endeavour to arrange a meeting or meetings (if required) with the new employer before the business is transferred to the new employer.  In attendance at the meeting(s) will be our representatives and representatives of the new employer
(b) advise you of such meeting(s). 

23.2 The purpose of the meeting(s) will be to discuss and negotiate with the new employer as to whether you may:

(a) 
transfer to the new employer on the terms and conditions of employment set out in this document or

(b) transfer to the new employer on different terms and conditions of employment or

(c) not transfer to the new employer.

23.3 At the meeting(s) we will also discuss and negotiate with the new employer: 

(a) 
the terms and conditions of employment if you transfer to the new employer 

(b) what entitlements, if any, are available if you do not transfer to the new employer.

23.4 If you do not transfer to the new employer, we will refer to the provisions of this document to determine what, if any, entitlements may be available to you.

23.5 This clause will not apply if your work falls within a category of work referred to in Schedule 1A of the Employment Relations Act 2000.

24 When your employment ends

24.1 On termination of your employment, however this occurs, you must:

(a) report to us promptly and fully with the information that we require relating to your responsibilities and the performance of your duties.  This includes providing to us:

(i) reports as to your progress in relation to particular projects and matters on which you have been working
(ii) reports setting out the names and contact details of persons and entities with whom you have been dealing in relation to our business
(iii) copies of any passwords and codes used by you to access information on our systems.
(b) immediately return to us all property belonging to us, including any Confidential Information, documents, records, mobile telephone, computer disks and equipment, keys, business cards, credit and charge cards and any other property, and not, without the our express written permission, remove any of our assets (including any electronic information or intellectual property assets) from our premises
(c) not represent yourself as being currently employed by us or having an interest in our business.

24.2 No information or material is to be retained by you following termination of your employment.  You agree that your final pay will not be processed until all of our property has been returned in accordance with clause 23.1(b).
25 Protection of our goodwill and Confidential Information

25.1 You acknowledge that:

(a) during your employment you will have access to our Confidential Information, and acquire a detailed knowledge of our clients and their businesses, and have the opportunity to build relationships with our clients, employees and others engaged in our business
(b) having regard to the specialist nature of our business, it is reasonable and necessary for us to protect our goodwill, Confidential Information, client connections and workforce by the restraints in this clause.
25.2 Accordingly, in recognition of the importance of the acknowledgments above, and in consideration of the remuneration payable to you under this document, you agree to be bound by and to comply with the restrictions under this clause, which are fair and reasonable to protect our legitimate proprietary interests.

25.3 You shall not, during your employment, and for a period of [three/six] months from the date of termination of your employment, in any capacity, directly or indirectly, be engaged (whether as an employee, independent contractor, shareholder, director, agent, consultant, partner, or in any other capacity), concerned with, involved, or interested in, any business, organisation or venture within the Restraint Area which is the same or substantially similar to, or which competes or proposes or is likely to compete with, our business or any material part of our business.

[#Note: A restraint of trade (as provided in clause 24.3) is, on its face, anti-competitive and void, as they interfere with the operation of the free market and an employee’s ability to work – restraints of trade cannot be used to protect employers from mere competition.  However, employers can apply to enforce the restraint if it is reasonable in the circumstances – the restraint must be no broader in scope or longer in duration than necessary to protect the employer’s legitimate proprietary interests.  Generally this clause will only be appropriate for senior employees with access to confidential or sensitive information, or those employees who have significant contact with clients or suppliers.   Subject to the comments above about appropriate tailoring of restraints, a restraint period of three months is commonly applied to senior employees.  Six months may be justified for executive or senior employees whose departure could pose a significant or high risk to your confidential information.  It would be rare for a 12 month non-compete restraint to be upheld.   
Non-solicitation provisions (as provided in clause 24.4) are generally appropriate for most employees.  A duration of 6-12 months for non-solicitation (cf non-compete) is generally enforceable, as the non-solicitation restrictions clearly protect an identified interest of the Practice (i.e., the relevant customer or employee relationship) and does not simply seek to restrict an ex-employee’s ability to work.]  
25.4 You shall not, during your employment, and for a period of [12] months from the date of termination of your employment, in any capacity, directly or indirectly:
(a) induce, encourage, solicit, or otherwise procure or attempt to procure under any arrangement, any person employed or engaged by us who work as [#note: define key employees, e.g. accountants or financial planners], or any other employee, contractor or agent employed or engaged by us with whom you have worked in the 12 months preceding the termination of your employment, to terminate their employment or engagement with us
(b) induce, encourage, solicit, or otherwise procure or attempt to procure under any arrangement, any of our clients, customers or suppliers with whom you have had contact in the 12 months preceding the termination of your employment, to end or restrict their trade relationship with us
(c) become an employee of any client of ours in order to perform work which we might reasonably expect to otherwise perform.
[#Note: the stated duration, post-termination, of each of the restraints in clauses 24.3 and 24.4 should be no longer than reasonably necessary to protect your practice’s actual protectable business interests (e.g. Confidential Information, customer relations etc.), and the level of influence each individual has in respect of that information and those relationships).  
Where the person is being employed at the same time as being bought out of their practice, longer restrictions may be enforceable, but those longer restrictions should be included in the relevant sale and purchase documentation, not only this employment agreement). 
This area of law is complex and, if in any doubt, specialist legal advice should be sought.] 

25.5 If a court of competent jurisdiction finds any of these restraints to be unenforceable, you will accept any modification of the duration, extent and application of the restraint concerned which the court sees fit to impose, or which is required to make the restraint enforceable.
25.6 The validity of each separate restraint in this clause will not be affected by the invalidity of any other restraint.

25.7 You may seek our consent in writing to be released from any restraint set out in this clause.

25.8 Restraint Area means: [#insert]
[#Note: the restraint area definition must be tailored to suit your practice's market.  For example, it may be appropriate to limit the Restraint Area definition to “within a [   ] kilometre radius of your Workplace at the time of termination of your employment with us.”  Alternatively, it may be preferable to limit the definition to one or two more specific areas - such as the city or town in which the Practice operates and/or has its principal client base - or to the North Island or South Island, rather than the whole of New Zealand.  The scope of the restraint area should be no wider that reasonably necessary to protect the Practice's legitmiate proprietary interests.]
26 Obligations owed to related entities

26.1 You may, from time to time, perform duties for or in connection with a Related Entity of ours, and you may have access to information relating to that entity that is confidential.

26.2 You agree that references to us in the following clauses are references not only to us but also to any Related Entity of ours, so that your duties and obligations set out in those clauses apply not only to us but also to those Related Entities:

(a) clause 15 Confidential Information
(b) clause 17 Intellectual Property
(c) clause 18 Moral Rights
(d) clause 24 Protection of our goodwill and Confidential Information.

26.3 Related Entity means any company, partnership, trust or sole trader with common ownership or control (whether in whole or part, directly or indirectly, or through interposed entities or not) to us and includes any Related Company to us.

26.4 Related Company has the meaning given to that term in the Companies Act 1993, provided that a reference to ‘company’ in that definition is deemed to be a reference to a body corporate, whether incorporated in New Zealand or elsewhere.

27 Resolution of employment relationship problems

27.1 If you have an employment relationship problem (being any problem, including personal grievances and disputes, relating to or arising out of our employment relationship, but does not include any problem with the fixing of new terms and conditions of employment), you should first advise us of this.  We will discuss and attempt to resolve the problem directly with you in the first instance.

27.2 If the problem cannot be resolved between us directly, then either of us may request mediation assistance from the Ministry of Business, Innovation & Employment (‘MIBE’).  Where the problem cannot be resolved through mediation, the Employment Relations Authority may be asked to determine the problem.

27.3 If you believe you have a personal grievance, you must raise the grievance with us within 90 days beginning with the date of the alleged action giving rise to the grievance, or the date it came to your notice, whichever is the later.

27.4 If you are outside the 90 day period and we do not consent to waive the time limit, you can apply to the Employment Relations Authority for leave to pursue the grievance on the grounds that the delay in raising the grievance was caused by exceptional circumstances.

27.5 Further information about resolving employment relationship problems can be obtained from MBIE, contactable on 0800 20 90 20 or at www.employment.govt.nz/.
28 Amendments

This document may only be amended by written agreement between all parties.

29 Entire agreement

29.1 This document supersedes all previous agreements about its subject matter and embodies the entire agreement between the parties.

29.2 To the extent permitted by law, any statement, representation or promise made in any negotiation or discussion has no effect except to the extent expressly set out or incorporated by reference in this document.

29.3 This document may be signed in counterparts, each of which (including scanned email copies) will be deemed an original and all of which together will constitute one and the same instrument and a binding and enforceable agreement.

30 Severance

A clause or part of a clause of this document that is illegal or unenforceable may be severed from this document and the remaining clauses or parts of the clause of this document continue in force.

Yours sincerely

[#insert signatory]
[#insert signatory’s position]
Acceptance

I, [#insert employee name] acknowledge that:

· I have read and understand the terms of this document comprising an employment agreement.  I accept employment on these terms.

· All representations, whether oral or in writing, made by me when applying for this position about my qualifications and experience are true and correct.

· I have not deliberately failed to disclose any matter which may have materially influenced the decision to employ me.

· I have been advised to seek independent advice about the terms in this document and I have had a reasonable opportunity to do so.

	
	
	

	[#insert employee name]
	
	Date


Employment details

	Commencement Date (clause 2)
	[#insert date]

	Workplace (clause 4)
	[#insert address]

	Office Hours (clause 5)
	[#insert opening time] to [#insert closing time] Monday to Friday

	Remuneration (clause 7)
	Base Salary
	$[#insert amount] (gross) per annum.

Your Salary will be paid [#weekly] [#fortnightly] [#monthly] by electronic transfer to your nominated bank account less all legally required deductions.

	Further benefits (clause 7)
	7.6[#Note: insert details of other benefits such as those examples in the following list.  If the benefits are intended to be contractual entitlements as opposed to discretionary benefits, this should be made clear here (see clause  above for furter details).  If there are any specific terms for the provision of each benefit, these should be specified, e.g.:]

(a) Bonus/incentive payments will be payable at our discretion.
(b) We will provide a suitable vehicle for carrying out your duties.  The terms applying to maintenance and use of the motor vehicle are set out in our motor vehicle policy.
(c) We will reimburse you for mobile phone costs incurred for work purposes.  [#or]   We will provide a mobile phone for work related calls and reasonable personal use.
(d) We will meet the reasonable cost of attending such seminars or acquiring such resources necessary for continuing professional development purposes.
(e) 17.5% annual leave loading will be paid in respect of periods of annual leave taken during your employment.

[#or] Not applicable.


Position Description (clause 6.1)

	Position
	[#insert position]

	Reporting to
	[#insert supervisor]

	Duties
	[#insert duties]
You acknowledge that this position may develop to include other tasks, which are commensurate with your abilities, in addition to those recorded above. 
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