












[image: PCcolour]








EMPLOYER’S
MANUAL







[image: ]











as at November 2021 








	CPA Australia Employer's Manual
	McCullough Robertson Lawyers




Employer’s manual – non-constitutional employers in Western Australia	2
Table of contents


1	INTRODUCTION	6
1.1	Purpose of Manual	6
1.2	Different versions of each Manual	6
1.3	Which version of the Manual is this?	6
1.4	How can you determine whether an entity is a constitutional corporation?	6
2	GENERAL GUIDE TO LETTERS OF APPOINTMENT	9
2.1	Letters of appointment for use by your Practice	9
2.2	Letters of appointment - general information	9
2.3	Using letters of appointment for existing employees	9
2.4	Position description	9
3	GUIDE TO LETTER OF APPOINTMENT FOR PROFESSIONAL EMPLOYEES	10
3.1	Remuneration and benefits	10
3.2	Leave entitlements	10
3.3	Confidential information	10
3.4	Working environment	10
3.5	Termination	10
3.6	Restraint of Trade	11
4	GUIDE TO LETTER OF APPOINTMENT FOR ADMINISTRATIVE EMPLOYEES	13
4.1	Use of the letter of appointment for administrative employees	13
4.2	Relevant award	13
4.3	Award compliance and offset clauses	13
4.4	Leave entitlements	14
5	GUIDE TO TERMS AND CONDITIONS	16
5.1	Introduction to terms and conditions	16
5.2	Guide to abbreviations used in the State snapshot	16
5.3	State snapshot of employment terms and conditions	16
5.4	Terms and conditions of employment	17
5.5	Links to useful websites	22
6	PRIVACY OBLIGATIONS	25
6.1	General	25
7	RECRUITMENT AND SELECTION OF EMPLOYEES	33
7.1	Overview	33
7.2	Type of employment relationship	34
7.3	Full time employees	34
7.4	Part time employees	34
7.5	Casual employees	34
7.6	Fixed term or temporary employees	35
8	SELECTION PROCESS – THE EMPLOYMENT INTERVIEW	36
8.1	Overview	36
8.2	Questions suitable for management positions	36
8.3	Questions for non-managerial positions	37
8.4	Questions for referees	38
9	CRIMINAL HISTORY AND CREDIT CHECKS	39
9.1	Criminal history checks	39
9.2	Spent conviction legislation summary table Commonwealth and WA	39
9.3	Privacy Commissioner	40
9.4	Discrimination on the basis of criminal record	40
9.5	Credit checks	40
10	EMPLOYING STAFF	41
10.1	Offer of employment	41
10.2	Use of a probationary period	41
10.3	Payment of wages	41
10.4	Other documents	41
10.5	Employee induction	42
10.6	Induction checklist	42
11	PERFORMANCE APPRAISALS	44
11.1	Objectives of performance appraisals	44
11.2	How often should performance appraisals be conducted?	44
11.3	Guidelines for the use of performance appraisals	44
11.4	Before the performance appraisal meeting	44
11.5	During the performance appraisal meeting	45
11.6	After the performance appraisal meeting	45
12	DISCRIMINATION, WORKPLACE HARASSMENT (BULLYING), AND SEXUAL HARASSMENT	46
12.1	Overview	46
12.2	Discrimination	46
12.3	Ensuring that you do not discriminate against employees or potential employees	48
12.4	Two types of discrimination - direct and indirect	48
12.5	Discrimination on the basis of age	49
12.6	Discrimination on the basis of sex	49
12.7	Discrimination on the grounds of parental status	49
12.8	Discrimination on the basis of race	49
12.9	Discrimination on the basis of religion	50
12.10	Sexual harassment	50
12.11	Who is liable for sexual harassment	51
12.12	Workplace harassment (bullying)	51
12.13	What are ‘reasonable steps’?	52
12.14	What to do if you receive a complaint of bullying, workplace harassment, sexual harassment or discrimination	53
12.15	Informal complaint procedure	53
12.16	External complaints procedure	54
12.17	Enforcing the policy	54
12.18	Contact details for discrimination complaints	54
13	GENERAL EMPLOYEE GRIEVANCES	56
13.1	Introduction to grievances	56
13.2	Procedures for dealing with employee conflict	56
13.3	Procedure for dealing with employee/client conflict	57
14	INJURIES AT WORK	58
14.1	Work health and safety guidelines	58
14.2	What happens if an employee is injured at work?	59
15	WORKERS COMPENSATION	60
15.1	Overview	60
15.2	Workers compensation legislation, links and contact details	60
16	WORK HEALTH AND SAFETY	61
16.1	Overview	61
16.2	Work health and safety legislation and contact details	61
17	REMOTE WORKING AND WORKING FROM HOME	63
17.1	Background	63
17.2	Working from home checklists and practical considerations	63
17.3	Risks to health and safety	63
17.4	Managing Performance when employees are working remotely	64
18	COUNSELLING AND DISMISSAL PROCEDURE	66
18.1	Purpose	66
18.2	Counselling	66
18.3	Unfair dismissal legislation	67
18.4	When will a dismissal be unfair?	67
18.5	Employees excluded from unfair dismissal laws	67
18.6	When will a dismissal be for an invalid reason?	67
18.7	Possible reasons for dismissing employees	68
18.8	Dismissing an employee for unsatisfactory performance	68
18.9	Dismissing an employee for misconduct	69
18.10	Procedure	70
18.11	Dismissing an employee because they are ill or injured	71
18.12	Dismissing an employee because their position is redundant	71
18.13	Payments and practical steps to be taken on dismissal	71
18.14	Notice period	72
18.15	Payment of other entitlements	73
18.16	Ensuring that you have evidence to support your actions	73
19	RESIGNATION OF EMPLOYEE	74
19.1	Introduction to resignations	74
19.2	What if the employee withdraws a resignation?	74
19.3	What is a constructive dismissal?	74
20	REFERENCES	76
20.1	Statements of Service	76
20.2	Personal References	76
21	Management forms	78
21.1	Employment application form	78
21.2	Letter to job applicant to comply with APP1 and APP5	80
21.3	Reference checklist	81
21.4	Staff induction checklist	83
21.5	Counselling form	84
21.6	Example letter to employee advising of potential redundancy	85
21.7	Example letter to employee advising of decision to proceed with redundancy	86
21.8	Example letter to employee with final termination details	87
21.9	Example letter to employee terminating employment for misconduct	88
21.10	Example letter terminating employment for performance/conduct issues	90
21.11	Example statement of service	91
21.12	Remote/ Home  based work self assessment checklist	92
21.13	Home based work self assessment checklist	93


	CPA Australia Employer's Manual
	McCullough Robertson Lawyers




[bookmark: BeforeTOC]DISCLAIMER
If you use the Employer's Manual and Staff Manual, you are agreeing to be bound by the terms and conditions listed below.  If you do not accept these terms and conditions, you must refrain from using the Employer's Manual and Staff Manual.  CPA Australia reserves the right to amend the Employer's Manual and the Staff Manual from time to time.  All copyright and other intellectual property rights in the Employer's Manual and Staff Manual, including design, text, graphics, logos, icons, the selection and arrangement thereof, belong to or are licensed by CPA Australia.  These intellectual property rights are protected by Australian and international laws.  Your rights in respect of the publication are limited to reproducing the Employer's Manual and the Staff Manual in paper form and distributing the paper reproductions to Practice employees.  For clarity, no part of this publication shall be reproduced, stored in or introduced into a retrieval system, or transmitted in any form or by any means (electronic, mechanical, photocopying, recording or otherwise) without the prior written permissions of the copyright owners.
The Employer’s Manual and the Staff Manual are intended as an overview, and not an exhaustive list of all laws that may be relevant to the subject areas covered in the Employer’s Manual and Staff Manual.  CPA Australia does not warrant the accuracy, adequacy or completeness of the information in the Employer's Manual and the Staff Manual. The documents in both the Employer's Manual and Staff Manual have been carefully drafted to ensure compliance with key employment related and industrial relations laws applicable in Australia as at November 2021.  Before making any changes to the documents it is strongly recommended that legal advice be obtained.  The authors and publishers will not be responsible for any loss or damage arising out of the use of the standardised documents in the Manuals to which changes have been made or reliance upon the information contained in the Manuals if the user does not keep them updated.  It is your responsibility to assess and verify the accuracy, completeness and reliability of the information in the Manuals, and to seek professional advice where necessary.
CPA Australia, the publishers, authors, editors and facilitators do not accept responsibility for any loss or damage, howsoever caused (including through negligence), which you may directly or indirectly suffer in connection with your use of the Employer’s Manual or the Staff Manual.  To the maximum extent permitted by law, they disclaim any such representations or warranties as to the completeness, accuracy, merchantability or fitness for purpose of the Employer's Manual and Staff Manual or the information that they contain.
The views expressed in this work are not the official or unanimous view of CPA Australia Ltd.
Copyright
 CPA Australia Ltd	 McCullough Robertson


[bookmark: _Toc184627432][bookmark: _Toc89850592][bookmark: currentCursorPos]INTRODUCTION
[bookmark: _Toc184627433][bookmark: _Toc89850593]Purpose of Manual
The Employer’s Manual has been created specifically for the use of accounting practices, particularly small to medium sized accounting practices.  The Manual is a practical, ready-to-use employment manual for the accounting practice and should be read in conjunction with APES 320 (Quality Control for Firms), which is included on the CPA Australia website.  As an employer, it is essential to ensure that the appropriate policies and procedures as required by law are created, communicated to, accessible by and complied with by all employees, consultants and partners of the Practice.  
 This Manual is not intended to act as a replacement for accounting and auditing standards information available on the website. It is important that the Employer’s Manual is accessible only by senior management who will be responsible for all aspects of policy development, quality assurance and human resources management.  Unlike the Staff Manual, the Employer’s Manual should not be accessible to other staff.
Throughout the Employer’s Manual, standard terms have been consistently used, which will be applicable to most accounting practices.  However, where such terms are not applicable to your particular Practice, it may be necessary to make appropriate amendments, for example, if the Practice has a human resources manager who is responsible for staffing issues and not a Staff Partner, it would be appropriate to replace the reference throughout the document from ‘Staff Partner’ to ‘Human Resources Manager’. 
[bookmark: _Toc184627434][bookmark: _Toc89850594]Different versions of each Manual
This manual can be used by non-constitutional corporations in Western Australia.  Partnerships, sole traders and some associations are considered ‘non-constitutional corporations’, while ‘constitutional corporations’ generally means any trading or financial corporation.
All private sector employers outside of Western Australia should refer to the Employer’s Manual for all States excluding non-constitutional employers in Western Australia, which is also published on the CPA Australia website.  For partnerships, if any partners are a constitutional corporation the partnership should obtain legal advice about whether the partnership is a constitutional corporation before using either this Employer’s Manual or the Employer’s Manual for all States excluding non-constitutional employers in Western Australia. 
[bookmark: _Toc245884544][bookmark: _Toc245884545][bookmark: _Toc245884546][bookmark: _Toc245884547][bookmark: _Toc245884548][bookmark: _Toc245884549][bookmark: _Toc245884550][bookmark: _Toc245884551][bookmark: _Toc245884553][bookmark: _Toc245884554][bookmark: _Toc245884555][bookmark: _Toc245884556][bookmark: _Toc245884557][bookmark: _Toc245884558][bookmark: _Toc184627436][bookmark: _Toc89850595]Which version of the Manual is this?
This version of the Manual is only to be used by employers who are not covered by the Federal industrial relations system, being employers who are non-constitutional corporations in Western Australia. 
If you are uncertain as to whether the employing entity in your Practice is covered by the State system or the Federal system, you should refer to the below section headed ‘How can you determine whether an entity is a constitutional corporation?’.  If you are still uncertain after reading that guide, you should seek legal advice.
[bookmark: _Ref182379770][bookmark: _Toc184627437][bookmark: _Toc89850596]How can you determine whether an entity is a constitutional corporation?
What is a constitutional corporation?
The Fair Work Act 2009 (Cth) (FW Act) establishes a national workplace relations regime that regulates constitutional corporations and their employees.  To be a constitutional corporation, an employer must be either a foreign corporation or a trading or financial corporation formed within the limits of the Commonwealth.
What is trading or financial?
To be a trading or financial corporation, a substantial or significant proportion of the corporation's activities must be trading or financial.  Trading activities are those involving buying or selling and which produce revenue for the corporation.  Financial dealings include borrowing, lending, banking or insurance and the provision of management and advisory services in relation to financial matters.  Whether such activities are substantial or significant is a question of degree and specific advice should be taken.
Which employers are constitutional corporations?
Generally speaking, if an employee is employed by a company, a partnership comprised of companies, or a trust where the trustee is a company, it is likely to be a constitutional corporation. 
Many employers are uncertain as to whether they are a constitutional corporation covered by the Federal regime where their business structure includes a partnership.  A partnership itself is not a separate legal entity, the legal entities being each of the partners that comprise the partnership.  If there is a trading partnership between corporate entities or between corporate trustees, it is likely that you are a constitutional corporation because the employer is usually each member of the partnership jointly and severally.
Which employers are not constitutional corporations?
With the exception of a small number of non-constitutional corporations with pre-existing federal industrial instruments, if an employee is employed by an individual, a partnership comprised of individuals, a trust where the trustee is an individual, certain State government public sector employers and corporations whose predominant activity is neither trading nor financial, they will not be a constitutional corporation.
Conclusion
Ascertaining whether the Fair Work regime applies in a particular case can be a complex question depending on the business structure involved.  It is therefore critical to take specific advice on the issue with reference to the individual workings of your Practice.
Given the referral of powers legislation, non-constitutional corporation employers in all State and Territories (excluding Western Australia) became covered by the Fair Work regime from 1 January 2010 (subject to certain transitional arrangements).
Non-constitutional corporations in Western Australia are not caught by the Fair Work regime and are regulated by State law only.
If an employer ignores the fact that it is caught by the Fair Work regime, there is potential exposure to financial claims by employees and to significant penalties which may be imposed for non-compliance, for example, in relation to failure to comply with the terms and conditions set out in the National Employment Standards (NES) or failure to comply with record keeping obligations set out in the Fair Work Regulations 2009 (Cth) (FW Regulations).
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[bookmark: _Ref182384568][bookmark: _Toc184627438][bookmark: _Toc89850597]GENERAL GUIDE TO LETTERS OF APPOINTMENT
[bookmark: _Toc184627439][bookmark: _Toc89850598][bookmark: How_to_use_proforma_letters_of_Appt]Letters of appointment for use by your Practice
Attached to this Employer’s Manual is the letter of appointment for professional employees.
Attached to this Employer’s Manual is the letter of appointment for administrative employees.
[bookmark: _Toc184627440][bookmark: _Toc89850599]Letters of appointment - general information
Written employment contracts represent good practice regardless whether there are underpinning industrial instruments.  Verbal agreements or one page letters of offer are not usually enough.  Employment contracts such as the letters of appointment which form part of this Manual and are available for use by your Practice set out the expectations, rights and obligations of both the employer and employee, and must comply with the terms of relevant Federal and State legislation as well as the terms of any relevant award that applies.
The letter of appointment sets out the terms and conditions of each employee’s employment with the Practice.  There are two versions – a more detailed letter for professional staff and a simpler version for administrative staff that work in your Practice and are likely to be covered by an award.
For all employees, the letter of appointment should be signed in duplicate with a signed copy retained by the employer and the other signed copy retained by the employee.  The employer’s copy should be retained on the employee’s personnel file.
If the employee’s terms and conditions vary slightly, (e.g. in the event of an increase in pay), there is no need to have those parties sign an entirely fresh agreement.  The new pay level can simply be confirmed in writing to the employee.  However, if the change is more significant and goes to the nature of the employee’s duties or perhaps involves a demotion, the employee’s agreement to this change should be evidenced by both the employer and employee signing a fresh agreement. Equally, any change to a person’s employment (such as demotion) should be considered with respect to unfair dismissal provisions.
The letters of appointment:
are suitable for both full-time and part-time employees.  The letters of appointment are not intended for use with any casual employees that your Practice may engage; and
include highlighted sections which should be completed so that the letter of appointment is tailored to your Practice and individual employees.
[bookmark: _Toc184627441][bookmark: _Toc89850600]Using letters of appointment for existing employees
It is not possible for an employer to unilaterally vary an employee’s existing terms and conditions without the employee’s agreement.  The letters of appointment provided with this Manual may include additional matters which have not previously formed part of your existing employees’ terms and conditions.  If any of your existing employees are not prepared to sign a new letter of appointment, then it would be inappropriate for you to force them to do so, hence their employment would continue to be governed by their existing terms and conditions of employment.  One way to avoid this situation is to introduce the letters of appointment at the same time as another change to the employee’s terms and conditions, which they will agree to, such as a pay increase.
[bookmark: _Toc184627442][bookmark: _Toc89850601]Position description
The position description to be completed and attached to the letter of appointment does not have to be in the format provided.  You may already have a format that you use for this purpose.  The ideal position description should concisely define the employee’s duties and responsibilities and reporting requirements.  A well drafted position description will often be of assistance during performance reviews or disciplinary proceedings as a guide to what is expected of the employee.
[bookmark: _Toc184627443][bookmark: _Toc89850602]GUIDE TO LETTER OF APPOINTMENT FOR PROFESSIONAL EMPLOYEES
This letter of appointment has been designed for salaried, award-free employees, such as accountants working in your Practice.  It is more detailed than the letter of appointment designed for administrative employees who are usually subject to underpinning awards.
However, there may still be circumstances where an accountant is award covered. Each practice will need to conduct its own analysis to determine if any accounting staff are captured by an award.
[bookmark: _Toc184627444][bookmark: _Toc89850603]Remuneration and benefits
Clause 6 of the letter of appointment outlines the employee’s remuneration and other benefits.  Any profit sharing or incentive arrangements or any additional benefits enjoyed by the employee need to be detailed in Schedule 1.  
If there are any particular conditions for use associated with the further benefits, these should also be included in Schedule 1.  For example, if a mobile phone is to be provided to an employee, but your Practice will only cover the cost of the mobile phone to a maximum of $100 per month, this condition should be stated in Schedule 1.
[bookmark: _Toc184627445][bookmark: _Toc89850604]Leave entitlements 
Clause 7 of the letter of appointment deals with leave entitlements.  The letter of appointment for professional employees reflects the minimum leave entitlements as per relevant legislation.  If professional employees working in your Practice receive more favourable leave entitlements than the legislated minimums, then the more favourable entitlements should be inserted in the letter of appointment used by your Practice.  For example, if the minimum entitlement to personal leave is equal to ten days leave per annum, but you allow employees to accrue 15 days personal leave per annum, this greater entitlement should be included.
Ideally, you should ensure professional and administrative employees working in your Practice receive consistent leave entitlements even though the relevant minimum leave entitlements required to be provided may differ.  Leave entitlements can differ slightly depending on whether an employee is entitled to the benefit of an award or whether they are award-free, in which case their minimum leave entitlements will be set only by legislation.
[bookmark: _Toc184627446][bookmark: _Toc89850605]Confidential information
You should carefully read the definition of ‘confidential information’ in clause 11 of the letter of appointment for professional employees to ensure that it covers all information that is confidential to your Practice, including any information specific to your clients and the services that you provide.
[bookmark: _Toc184627447][bookmark: _Toc89850606]Working environment
Clause 12 of the letter of appointment imposes an obligation on the employee to uphold the Practice’s health and safety, discrimination, harassment and other policies.  Compliance with the Practice’s policies and procedures is a mutual obligation, notwithstanding the Practice’s prerogative to amend its policies from time to time.
[bookmark: _Toc184627448][bookmark: _Toc89850607]Termination
Clause 15.1 of the letter of appointment provides that either party may terminate an employee’s employment by giving to the other 4 weeks’ notice in writing.  Alternatively a payment of salary or wages in lieu can be made in accordance with clause 15.3  
If you think that a longer notice period is necessary in light of the employee’s length of service, seniority or prospect of obtaining other work, this period should be agreed upon and inserted into the employee’s letter of appointment at clause 15.1.
The notice period must not be less than the following legislated minimum notice periods:

	Period of continuous service
	Period of notice

	Not more than one year
	one week

	More than one year but not more than three years
	two weeks

	More than three years but not more than five years
	three weeks

	More than five years 
	four weeks

	If employee is over 45 years old and has completed at least two years continuous service with the Practice
	one extra week


Restraint of Trade
Clause 17 of the letter of appointment for professional employees contains restraint of trade and non-solicitation obligations.
There is a presumption at common law that all restraints of trade are contrary to public policy, on the basis that it is unreasonable to restrain an employee from working elsewhere to earn a living, and therefore restraints of trade are unenforceable.  An employer seeking to enforce the restraint must rebut that presumption to be successful and the employer will need to show that each restraint is necessary to protect its legitimate goodwill and interests and that each restraint is reasonable in the circumstances.  The restraint must be framed so as to afford no more than adequate protection to the party seeking to rely on it.
The onus of proof as to reasonableness is on the party wishing to rely on the restraint.  Relevant factors include:
the scope of the restraint in terms of subject matter and geographical area;
the impact of the restraint on the employee’s ability to earn a living; 
the duration of the period in which the restraint operates; and
whether the restraint protects a legitimate interest, such as:
intellectual property or confidential information; and
the employer’s goodwill.
Where a restraint is held to be unreasonable it will be declared unenforceable.  This is the case even if the legitimate interest protected could have been the subject of a valid restraint, but for the unreasonableness of the actual terms of the restraint.
Clause 17.3 in the letter of appointment for professional employees is designed to prevent employees from:
0. soliciting key employees.  When preparing a letter of appointment for an employee, you need to clearly define in the highlighted section of clause 17.3(a) who the key employees are for the purposes of the restraint.  For example: accountants, financial planners, supervisors or the practice manager.  In most cases it is unreasonable to seek to restraint an employee from soliciting all employees working in your Practice, as this may extend to cover employees with whom the departed employee has not worked closely or employees who, if they left, would not cause significant loss to the business (e.g. a junior receptionist).  Therefore, it is important to define the key employees who the departed employee will be contractually restrained from encouraging to leave the Practice; 
soliciting clients that employees have dealt with in the 12 months preceding termination of their employment.  In most cases it is unreasonable to seek to restrain a departed employee from soliciting any client of the Practice, as this would even include clients with whom the departed employee would not have an established connection.  For this reason, the client related restraint only applies to those clients with whom the departed employee has had contact in the preceding 12 months;
becoming an employee of a client of the Practice in order to perform work which the Practice might reasonably expect to otherwise perform.  This scenario arises less often but is still an important restraint to include in clause 17.3 for many practices; and
being associated with or engaged or interested in a business whose offices are located in the Restraint Area (as defined in clause 17.9 of the letter of appointment) which competes with the Practice’s business where the purpose of the departed employee’s engagement or interest is to compete with the Practice.
A ‘sliding scale’ of restraint periods which apply to all of the restraints in clause 17.3 has been included. 
A ‘sliding scale’ of restraint areas which applies to the restraint against competition in clause 17.3(d) has also been included.
The Court will uphold and enforce those combinations (if any) it considers reasonable to protect your Practice’s goodwill and confidential information.
When preparing a letter of appointment for an employee, you will need to carefully tailor the restraint area to accurately reflect the Practice’s market and the area in which the employee seeking to be restrained has provided professional services.  For example, for a Practice based in Broome, Western Australia, it would be unreasonable to restrain an employee who has only ever worked in Broome for Broome-based clients of the Practice to be restrained from carrying on the same type of work in any area outside of Broome.
Care should be taken to make sure that the shortest period and the smallest areas of the restraint are reasonable and no more than what is necessary to protect the Practice’s legitimate business interests including its goodwill and confidential information.  Where there is any doubt as to what would be reasonable in the circumstances, it is recommended that legal advice be obtained.
[bookmark: _Ref183427270][bookmark: _Toc184627450][bookmark: _Toc89850609]GUIDE TO LETTER OF APPOINTMENT FOR ADMINISTRATIVE EMPLOYEES
[bookmark: _Toc184627451][bookmark: _Toc89850610]Use of the letter of appointment for administrative employees
This letter of appointment has been designed for administrative employees who are subject to underpinning awards.  It is much simpler in its terms than the letter of appointment for professional employees, and does not impose post-employment restraints of trade, non-solicitation clauses and extensive confidentiality obligations on administrative employees, as they are not usually involved directly with clients of the Practice.  It is expected, however, that in the course of the performance of their duties, they will have access to confidential information of clients, which makes it necessary to impose an obligation of confidentiality upon them.
Other essential features of this letter of appointment include:
the obligation to work exclusively for the Practice and to avoid conflicts of interest; 
the protection of the intellectual property rights that may be created by the employee in the course of their employment; and
the obligation to comply with the Practice’s policies.
[bookmark: _Toc184627452][bookmark: _Toc89850611]Relevant award
The letter of appointment for administrative employees confirms which award applies and that the Practice is bound by it in relation to the employee’s employment.
There are some circumstances in which an award might not apply.  If in doubt about the award coverage of employees working in your Practice, advice should be sought.  Advice should also be sought if there has been a sale or transfer of business and you are operating the Practice as the buyer following the transfer of business.
[bookmark: _Toc249344772][bookmark: _Toc249344775][bookmark: _Toc249344776][bookmark: _Toc245884578][bookmark: _Toc184627453][bookmark: _Toc89850612]Award compliance and offset clauses
Employees should be engaged and remunerated in accordance with the relevant award.  As such, some administrative employees may be entitled to overtime and other benefits, such as annual leave loading and other penalties and allowances.
In order to comply with its obligations, the Practice must ensure that each of its employees is not, during the course of the year, paid less than their minimum entitlements for their classification, which includes both the relevant minimum wage rate and other award conditions such as overtime, penalty rates and loadings.
Each year after a minimum wage review has taken place, a national minimum wage order will be made which will apply from the first full pay period on or after 1 July each year. This national minimum wage order outlines the minimum wage for award and agreement-free employees.
The letter of appointment for administrative employees contains an above-award ‘offset’ clause.  The purpose of the ‘offset’ clause is to allow the Practice to offset any entitlements that may accrue under an award or legislation (for example, penalty rates) with increased wages.  A similar clause is included at clause 6.4 of the letter of appointment for professional employees.  
If the Practice intends to rely on this clause, it should keep in mind that:
it is important to ensure that an employee is not, during the course of the year, paid less than their minimum entitlements.  If they are paid less than they would have been entitled to if they had been paid in accordance with the applicable legislation and industrial instruments, the Practice will be liable to pay the employee the shortfall.  Again, a useful exercise is to consider what benefits a clerical employee might be entitled to under the relevant clerical award (e.g. overtime, annual leave loading etc.) and to assess what this may equate to on an annual basis, on top of the base rate of pay.  This should then be compared to the annualised proposed, above-award salary, and should be less than the above-award salary; and
the effectiveness of such an offset clause is yet to be fully tested by the Courts in cases where an applicable industrial instrument does not provide for an ability to offset.
[bookmark: _Toc184627454][bookmark: _Toc89850613]Leave entitlements
[bookmark: Letter_of_Appointment][bookmark: _Hlt26784161]The leave entitlements in the letter of appointment reflect the minimum applicable leave entitlements.  If the Practice already offers more generous leave entitlements, or if there are more generous leave entitlements included in an applicable award for administrative employees, these should be reflected in the letter of appointment.
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[bookmark: _Hlt26784168][bookmark: Summary_of_Clerical_Award][bookmark: _Toc184627455][bookmark: _Toc89850614]GUIDE TO TERMS AND CONDITIONS
[bookmark: _Toc184627456][bookmark: _Toc89850615]Introduction to terms and conditions
The following tables are a snapshot of the relevant sources of terms and conditions of employment for accounting practices.  
Accountants are generally award free, whereas clerical and administrative employees are generally covered by award conditions.  In the case of employees who are studying towards an accountancy qualification, it is necessary to refer to the provisions of the relevant award to ascertain whether they are covered by its terms.  
Whilst the snapshot identifies the industrial instruments that are generally applicable, it is important to take legal advice to determine the relevant source of terms and conditions of employment in the event that:
there has been a transfer of business of your Practice.  For example, has your Practice been the subject of a business sale?  Or has there been a restructure and employees previously employed by a particular employer are now employed by another employer but still work in the Practice? This can affect the employment entitlements of employees of the Practice (e.g. they may carry over entitlements with them); or
you have employees working in roles in your Practice that do not neatly fit within the job classifications contained in the award, as a different award may apply or the position might be award-free.
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	Abbreviation
	Meaning

	NMW
	National Minimum Wage (currently $20.33 per hour or $772.60 per week before tax)

	NES
	National Employment Standards

	SMW
	State minimum wage (for employees of non-constitutional corporations in WA and where there is no award which sets the minimum wage rate)
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	WA

	Accountants
(constitutional corporations)
	NMW
NES 
Long Service Leave Act 1958 (WA)
Paid Parental Leave Act 2010 (Cth)

	Accountants
(non‑constitutional corporations in WA)
	SMW 
Industrial Relations Act 1979 (WA)
Long Service Leave Act 1958 (WA)
Minimum Conditions of Employment Act 1993 (WA) 
Paid Parental Leave Act 2010 (Cth)

	Administrative employees
(constitutional corporations)
	NES
Clerks – Private Sector Award 2010 
Long Service Leave Act 1958 (WA)
Minimum Conditions of Employment Act 1993 (WA)
Paid Parental Leave Act 2010 (Cth)

	Administrative employees
(non-constitutional corporations in WA)
	Clerks (Accountants’ Employees) Award 1984
Industrial Relations Act 1979 (WA)
Long Service Leave Act 1958 (WA)
Minimum Conditions of Employment Act 1993 (WA)
Paid Parental Leave Act 2010 (Cth)

	State Minimum wage
(non‑constitutional corporations in WA)
	SMW $20.50 or $779.00 per week before tax
Casual hourly rate (inclusive of 20% loading) $24.60
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If your Practice is a non-constitutional corporation (e.g. a sole trader, a partnership or a trust with individuals as trustees), your Practice remains in the Western Australian State industrial relations system.  This means that Western Australian State industrial relations legislation continues to apply and employees remain under any applicable State awards.  
The Minimum Conditions of Employment Act 1993 (WA) (Minimum Conditions of Employment) provides minimum conditions of employment for those employees covered by the State system in Western Australia.  State awards generally apply to a particular type of work and apply to any employees who do that sort of work in Western Australia. 
Annual leave
Under the Minimum Conditions of Employment, a full-time employee is entitled to four weeks of paid annual leave per year of service.  This entitlement to paid annual leave accrues progressively during a year of service on a weekly basis , and accumulates from year to year.  Casual employees do not receive annual leave. 
Award covered employees may be required or may require annual leave to be taken in accordance with the relevant award.
Hours of work
Under the Minimum Conditions of Employment, the Practice cannot request or require an employee to work more than:
the ordinary hours of work stated in the employee’s award or agreement; or
38 hours per week if there is no applicable award or agreement; plus
reasonable additional hours of work.
Employers must consider all relevant factors to determine whether any additional hours of work for employees are reasonable.  Common factors requiring consideration include:
0. any risk to the employee’s health and safety that might reasonably be expected to arise if the employee worked the additional hours; 
0. the employee’s personal circumstances (including family responsibilities); 
0. the conduct of the operations or business in relation to which the employee is required or requested to work the additional hours; 
0. any notice given by the employer of the requirement or request that the employee work the additional hours; 
0. any notice given by the employee of the employee’s intention to refuse to work the additional hours; 
0. whether any of the additional hours are on a public holiday in the area of the State where the employee is required or requested to work; 
0. the employee’s hours of work over the 4 weeks ending immediately before the employee is required or requested to work the additional hours.
Employees are entitled to be paid at least the minimum weekly rate of pay applicable to their employment, plus the casual loading percentage for casual employees (currently 20 per cent).  Under the Minimum Conditions of Employment the minimum rate of pay for casual employees should be implemented.
Public holidays
A full time or part time employee must be paid their normal rate of pay for any day they are not required to work because it is a public holiday. This only applies if the employee would have normally worked on that day.
Leave for illness or injury or family care
An employee, other than a casual employee, is generally entitled to be paid two weeks of this leave each year, up to a maximum of 76 hours per year.  This entitlement accrues progressively during a year of service on a weekly basis, and accumulates from year to year. Sick leave can be taken in part days. 
An employee is able to use any part of their sick leave entitlement as paid carer’s leave.  Employees may only take carer’s leave to provide care and support to a member of the employee’s family or household who requires care or support because of an illness or injury of the member, or an unexpected emergency affecting the member.  An employee that needs to provide care or support to a family member as above, but cannot take paid carer’s leave during the period, may be entitled to take up to two days unpaid carer’s leave for each occasion on which a member requires care or support.
Employees cannot use paid sick leave entitlements for periods of absence from work resulting from illness or injury attributable to the employee’s serious and wilful misconduct, or gross and wilful neglect.
If an employee claims to be entitled to use their paid sick or carer’s leave entitlements, the employee is to provide to their employer evidence that would satisfy a reasonable person of their entitlement.
There is no obligation for an employer to pay out any outstanding sick and carer’s leave balance for an employee at the end of their employment.
Bereavement leave
Full time, part time and casual employees are able to take up to two non-consecutive days of paid bereavement leave following the death of a member of the employee’s family or household.  If requested by their employer, an employee claiming an entitlement to paid bereavement leave must provide evidence that would satisfy a reasonable person of the death the subject of the leave, and the relationship of the employee to the deceased person.  
Long service leave
Under the Long Service Leave Act 1958 (WA) employees are entitled to take 8 2/3 weeks of paid long service leave after 10 years of continuous employment.  For every five years of continuous employment after this initial 10 years, employees are entitled to a further 4 1/3 weeks of paid leave.
Employees are entitled to a proportionate entitlement after seven years (but less than 10 years) of continuous employment if the employment is terminated by his or her death or for any other reason other than serious misconduct.
Notice of termination and redundancy
In relation to termination of employment, non-national system employers in WA are still required to comply with the FW Act.  The minimum notice periods in the FW Act depend on the employee’s length of continuous service with an employer.  They are:

	Length of Continuous Service
	Notice Period

	not more than 1 year
	1 week

	more than 1 year but not more than 3 years
	2 weeks

	more than 3 years but not more than 5 years
	3 weeks

	more than 5 years
	4 weeks

	if the employee is over 45 years of age and has completed at least 2 years of service with the employer 
	one extra week


In accordance with the Termination, change and redundancy General Order, employees are entitled to up to 16 weeks redundancy pay dependent on length of service.  Employers have a statutory obligation to pay severance pay to all employees, in accordance with the table set out below.

	Period of continuous service
	Redundancy pay entitlement

	At least one year but less than two years
	4 weeks

	At least two years but less than three years
	6 weeks

	At least three years but less than four years
	7 weeks

	At least four years but less than five years
	8 weeks

	At least five years but less than six years
	10 weeks

	At least six years but less than seven years
	11 weeks

	At least seven years but less than eight years
	13 weeks

	At least eight years but less than nine years
	14 weeks

	At least nine years but less than ten years
	16 weeks

	At least 10 years
	12 weeks


There are some exemptions where employees are not entitled to redundancy pay, such as for employees engaged for fewer than 12 months and for small business employers with fewer than 15 employees.  
Jury service
The Juries Act 1957 (WA) provides that employers must continue to pay an employee their ordinary pay for the duration of time the employee is required to do jury service.  In some circumstances the Practice may apply to the Sheriff’s Office to be reimbursed for the wages paid to an employee during a period of jury duty.  More information about reimbursements and standards forms to apply for reimbursements are available through the Government of Western Australia’s website, and at this hyperlink.  
Community service leave 
The Emergency Management Act 2005 (WA) provides that if an employee is absent from work because the employee is carrying out an emergency management response, they are entitled to be paid at their ordinary remuneration for the ordinary time which would have been worked if the employee had not been absent. 
‘Emergency management’ means the management of the adverse effects of an emergency including:
0. prevention – the mitigation or prevention of the probability of the occurrence of, and the potential adverse effects of, an emergency; 
0. preparedness – preparation for response to an emergency; 
0. response – the combating of the effects of an emergency, provision of emergency assistance for casualties, reduction of further damage, and help to speed recovery; and 
0. recovery – the support of emergency affected communities in the reconstruction and restoration of physical infrastructure, the environment and community, psychosocial and economic wellbeing.
Unpaid Parental Leave

The unpaid parental leave entitlements in the FW Act also apply to employees who are employed under the Western Australian state industrial relations system. 
In 2020 the FW Act was amended to include still birth, premature birth, infant death and reasons to access unpaid parental leave. In 2021, the FW Act was amended to include miscarriage as a reason to access compassionate leave. 
Employees can take up to 12 months’ unpaid parental leave if they experience a stillbirth or the death of a child during the first 24 months of life.  During their unpaid parental leave after the still birth or death of a child, an employee cannot be recalled to work or have their unpaid parental leave cancelled by their employer.  To return to work while on unpaid parental leave, employees are required to give their employer at least four weeks’ written notice before returning to work.  
An employee is not entitled to take unpaid parental leave at the same time as their spouse or de facto partner, however this does not apply when an employee and their spouse or de facto partner take one week’s parental leave immediately after the birth of the child or after a child has been placed with them with a view to the adoption of the child.  An employee may ask their employer for additional concurrent parental leave for a further consecutive period of not more than seven consecutive weeks of unpaid parental leave at the same time as their spouse or partner takes a period of unpaid parental leave immediately after the birth or adoption of their child. 
An employee who has given notice of his or her intention to take parental leave or who is actually taking parental leave must notify the Practice of particulars of any period of parental leave taken or to be taken by the employee’s spouse or de facto partner if their spouse of de facto partner is taking or has taken parental leave in respect of the same child. This notice is to be supported by a statutory declaration by the employee as to the truth of the particulars notified.
The Practice must give consideration to a request for an extension of unpaid parental leave and the Practice may only refuse the request if the Practice is not satisfied the request is genuinely based on the employee’s parental responsibilities, or on grounds relating to the adverse effect on the conduct of the operations or business of the Practice, that would satisfy a reasonable person. 
Subject to the Minimum Conditions of Employment, on finishing parental leave, an employee is entitled to return to work after parental leave on a modified basis and a reversion to the position he or she held immediately before starting parental leave. Employees must comply with all necessary notice requirements.
Paid parental leave
Unlike other conditions of employment, paid parental leave in WA is governed by federal legislation.  In addition to unpaid parental leave, employees are entitled to paid parental leave under the Paid Parental Leave Act 2010 (Cth) (the PPL Act).    
The PPL Act provides for financial support to primary carers of newborn and newly adopted children.  Under the PPL Act, paid parental leave is not limited to full-time employees and can include casual workers, contractors and the self employed.  
To be eligible for Parental Leave Pay, employees need to:
0. be the primary carer of a newborn or recently adopted child who is: 
the birth mother of a new born child;
the initial primary carer of an adopted child; or
another person caring for a child in exceptional circumstances where the child came into the care of the employee within 52 weeks of their birth or adoption, the employee will care for the child for at least 26 weeks and they aren’t in the employee’s care as part of a decision made by a state or territory child protection agency;;
0. have met the Paid Parental Leave ‘work test’;
0. be an Australian resident;
0. have received an individual adjusted taxable income of $151,350 or less in the 2020-21 financial year either before the date of birth or adoption, or the date of claim (whichever is earlier); and
0. be on leave or not working, from when the employee becomes the child’s primary carer until the end of the Paid Parental Leave period.
0. To meet the Paid Parental Leave ‘work test’ employees must have:
0. worked for at least 10 of the 13 months before the birth or adoption of the child, and
0. worked for at least 330 hours in that 10 month period (just over one day a week), with no more than an eight week gap between two consecutive working days.
The PPL Act prescribes that only one parent at a time (i.e. the primary carer) can receive paid parental leave entitlements.  However, ‘fathers’ and ‘partners’ who are not the primary carer of a child are entitled to a payment of up to two weeks if they take leave to care of a child (born or adopted). The leave must be taken during the first 12 months of the child’s life (or placement for adoption). The payment, known as ‘dad and partner pay’ is calculated at the National Minimum Wage (currently $772.60 per week gross). 
In order to be eligible for ‘dad or partner’ pay, an employee must:
0. care for a newborn or newly adopted child;
0. have received an individual adjusted taxable income of $151,350 or less in the financial year either before the date of birth or adoption, or the date of claim (whichever is earlier); and
0. satisfy the work test (above);
0. be an Australian resident;
0. use the leave to provide care for the child, whether as primary carer or jointly; and
0. not be working (or taking another form of paid leave, for example annual leave) at the time they receive the payment.
Generally, an employee is entitled to apply for paid parental leave up to three months before the child’s birth or adoption.  After applying for paid parental leave an employee can nominate the date on which payments begin as long as it is within 40 weeks of the birth or adoption of the child.  If an employee nominates to receive payments outside of this 40 week period the number of weeks that an employee will be eligible to receive paid parental leave payments will reduce.  Regardless of the elected start date of payments, parental leave pay must be fully paid within 52 weeks following the child’s birth or adoption.
Once it is determined that an employee is eligible for paid parental leave payments, the primary carer will receive payments at the level of the National Minimum Wage indexed annually, for a maximum period of 18 weeks.  
Paid parental leave payments are counted as an employee’s taxable income.  An employee may be able to transfer their payments to their partner, if they return to work before they have received all their payments.  The person the payment is being transferred to must lodge a claim and meet the eligibility criteria.
Any provision for payment of parental leave under the PPL Act does not alter existing employee entitlements to paid parental leave under the employment contract.  If an employee is eligible for paid parental leave under the PPL Act they can take their payments before, during or after any employer funded parental leave or leave entitlements.
Currently,  paid parental leave payments are paid to employees by their employer or directly paid by the Department of Human Services. Employers do not play a role in providing dad and partner pay, which is provided directly through the Department of Human Services. 
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The following table sets out links to useful websites for more information regarding employment terms and conditions:

	Name
	Hyperlink

	Western Australia Department of Mines, Industry Regulation and Safety (DMIRS)
	http://www.commerce.wa.gov.au/index.htm 

	WA Industrial Relations Commission (awards)
	https://www.wairc.wa.gov.au/resources/awards/?Letter=A#results

	Clerks' (Accountants' Employees) Award 1984
	https://www.wairc.wa.gov.au/resources/awards/?id=CLR007

	Minimum Conditions of Employment Act 1993 summary
	 https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_603_homepage.html

	DMIRS – Guide to long service leave entitlements in Western Australia
	http://www.commerce.wa.gov.au/labour-relations/long-service-leave-0
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PRIVACY OBLIGATIONS IN RESPECT OF EMPLOYEES, CONTRACTORS, WORK EXPERIENCE STAFF, VOLUNTEERS AND JOB APPLICANTS ONLY
[bookmark: _Toc87004526][bookmark: _Toc89850621]General
The Privacy Act 1988 (Cth) requires organisations to protect personal information handled by them.  The Privacy Act contains 13 Australian Privacy Principles (APPs) which require organisations to ‘design for privacy’ and cover open and transparent management of personal information (APP1), collection of information (APP3 to APP5), use and disclosure (APP6), quality of personal information (APP10), data security (APP11), access and correction (APP12 and 13), government identifiers (APP9), anonymity (APP2), direct marketing (APP7) and cross border disclosure of information (APP8).  The Privacy Act also contains provisions for credit reporting bodies and credit providers, and provisions for a mandatory data breach notification scheme.
The Privacy Act does not apply to small businesses who have not had a turnover $3 million or more in any year since 2002, unless the business provides a health service, engages in certain business types (for example, operates a residential tenancy database), discloses personal information for a benefit, service, or advantage, provides a benefit, service, or advantage to collect personal information from a third party, is a contracted service provider with the Australian Government, is a credit reporting body or credit provider, or is a related body corporate to an entity who is bound to comply with the Privacy Act.
The Privacy Act exempts acts done or practices engaged in relation to ‘employee records’ in some circumstances.  Acts done, or practices engaged in by the employer, which are directly related to:
a current or former employment relationship between the employer and the employee; and
an employee record held by the employer and relating to the employee,
are exempt from compliance with the Privacy Act, including the APPs.
The exemption only relates to acts (such as disclosure of personal information) for purposes that are directly related to the employment of the individual and directly related to an employee record.  Accordingly, acts such as giving a list of employee names to a telemarketing firm are not directly related to the employment relationship and are therefore not exempted.  Not all information held about an employee will amount to an employee record for the purposes of the exemption.  An employee record is any personal information relating to the employment of the employee.  If personal information held by an employer does not relate to the employee’s employment, the exemption will not apply.  Whether personal information relates to the employee’s employment will depend on the circumstances.
The exemption does not cover personal information of any non-employee, such as unsuccessful job applicants, contractors, consultants or volunteers.  Accordingly, any acts or practices in relation to information collected from these individuals will be governed by the Act and the APPs.  Additionally, any act done or practice engaged in by a contractor, consultant, or volunteer in relation to an employee record will not fall under the exemption—the act done or practice engaged in must be by the employer themselves.
The exemption only applies once an organisation holds the employee record.  An organisation must still comply with its obligations under the Privacy Act in relation to collection of the information, including notifying employees of the APP 5 matters (discussed below).
Personal Information is defined by the Privacy Act to mean information or an opinion about an identified individual, or an individual who is reasonably identifiable, whether the information or opinion is true or not and whether recorded in material form or not.
The APPs are administered by the Office of the Australian Information Commissioner.  The Commissioner has the power under the Privacy Act to:
0. investigate a complaint an individual has made to the Commissioner;
investigate, on the Commissioner’s initiative, an act or practice that may be a breach of privacy (even if no complaint has been made); 
conduct a privacy assessment of whether an entity is maintaining and handling personal information in accordance with the Privacy Act;
ask an entity to develop an enforceable code, and register codes that have been voluntarily developed;
direct a government agency to undertake a privacy impact assessment about a proposed activity or function;
make a determination after investigating or complaint or conducting an investigation, including that an organisation compensate affected individuals;
accept a court-enforceable undertaking from an organisation; 
seek an order (injunction) from the Court to stop conduct that does or would breach the Privacy Act; and
seek a penalty for up to $2.22 million for a serious or repeated interference with privacy (that is, a breach of the Privacy Act).
The Commissioner also has a range of responsibilities and powers under other laws relating to data matching, eHealth, spent criminal convictions, and tax file numbers.
A breach of the Privacy Act may also be a breach of the Competition and Consumer Act 2010 (Cth) (CCA) if the organisation has misled or deceived people about how it handles personal information.  Penalties under the CCA can be significantly higher than under the Privacy Act.
During the course of your business, you may collect personal information from the following people (amongst others, such as clients):
0. contractors and prospective contractors;
0. employees and prospective employees;
0. medical providers with the consent of the individuals; and
0. from referees provided by individuals or previous employers.
The kinds of personal information that may be collected include the following personal information:
0. names, addresses and contact numbers;
0. educational qualifications;
0. residency status;
0. health information directly related to the inherent requirements of the position performed or being applied for;
0. tax file numbers (note that employers must also comply with the Privacy (Tax File Number) Rule 2015 (along with other legislation) in relation to collection, use, and disclosure of tax file numbers, regardless of whether they’re a small business);
0. contact details for next-of-kin or emergency contacts;
0. employment or work history;
0. interview notes; and
0. names of referees and previous employers.
The purposes for which the information is collected include the following:
0. to make contact with the individual;
0. to enable you to properly assess whether an individual is suitable for employment or contract work;
0. to maintain, manage, and terminate the employment relationship;
0. to ensure that information collected is accurate, complete and up to date;
0. to ensure that you are complying with your workplace health and safety obligations; and
0. internal accounting and administration purposes.
A brief summary of the how the APPs relate to the above practices is set out below.
APP1 – Open and transparent management of personal information
APP1 requires that you take reasonable steps to implement practices, procedures and systems that will ensure you comply with the APPs and any binding registered APP code, and are able to deal with related inquiries and complaints.  You must readily provide information about the way you handle personal information.
In essence, this means that you are required to have a readily available privacy policy setting out how you handle personal information.  APP 1 sets out the minimum information required in a privacy policy.  The policy should be given out on request and best practice is to publish it in areas such as reception, and also on your website.  If requested, you should take reasonable steps to provide a copy in the form requested. A template privacy policy specific to information collected from prospective employees, consultants and contractors only is included in the Staff Manual.  It does not cover external activities involving clients, however, and a more comprehensive document would be required to cover that aspect of your business.  The template needs to be tailored to your specific circumstances, and must not be used without amendment.  If the privacy policy is not accurate, then it may be misleading and deceptive and constitute a breach of the CCA as well as the Privacy Act.  In tailoring the template, you should consider the following, as well as any other factor that affects how you handle personal information:
0. What information are you collecting?  Are you collecting sensitive information?
0. Do you collect the same information from all people, or different information from subsets of people?
0. How do you collect the information?
0. Do you collect information about people from third parties?
0. Why do you collect the information?
0. What do you do with the information?
0. Do you anonymise it and use it for research purposes?
0. How do you store it?  Where do you store it?
0. Who do you disclose it to?  Do you disclose it to related bodies corporate?  Are any of those related bodies corporate based overseas?
0. Is the information transferred overseas at any stage, including via use of a third party service provider (eg Xero based in New Zealand, Amazon AWS based in the US - even if the data servers are located in Australia, the US parent company and US government could still gain access to the data)?  To which countries?
0. Do you have a privacy complaints procedure?
0. Can people interact with you anonymously or are they required to provide information?
0. What are the consequences if an individual refuses to give information?
0. Do you use information for direct marketing purposes?
0. Do you sell information to anyone else?
0. Are you required by law to collect certain information (eg financial services are required to verify individuals under Know Your Client legislation)?  Which laws?
0. When do you de-identify or destroy information?
0. How do you handle requests for access to or correction of information, and verification of the identity of individuals making those requests?
APPs 2, 3, 4 and 5 – Collection of personal information, anonymity and pseudonymity and rule for sensitive information
The main obligations required by APPs 2, 3, 4 and 5 are to:
0. collect only information that is reasonably necessary for, or directly related to, your functions and activities;
0. collect personal information fairly and by lawful means (i.e., do not trick individuals into giving information to you);
0. collect personal information about an individual only from the individual, unless it is unreasonable or impracticable to collect it from the individual; 
0. assess any unsolicited personal information that you receive to determine if you could have collected it in accordance with the APPs, and if so, the APPs apply (so you must issue privacy collection statements and hold the information as you would any other), and if not, you must destroy or de-identify the information (unsolicited personal information is personal information received by an entity that has not been requested by that entity);
0. take reasonable steps at the time of, or as soon as reasonably possible after the time of collection, to inform the person of certain matters (the APP 5 matters), including the identity and contact details of the entity, the purposes for the collection (i.e. how the information will be used), whether the information has been collected from a third party and the facts and circumstances of the collection, whether the collection is required or authorised by law (and if so, which one/s), the usual disclosures of the information, any consequences that will apply for not providing the information, whether the information is likely to be disclosed overseas, and referencing certain provisions of the entity’s privacy policy (through the use of a privacy collection statement such as the one contained in the attached ‘letter to job applicant’ at 21.2); 
0. allow individuals to deal with your organisation on an anonymous basis or under a pseudonym wherever possible; and 
0. obtain the individual’s consent to collect use, and disclose each specific item of sensitive personal information, the collection of which must be reasonably necessary for one or more of the entity’s functions or activities. 
Sensitive information is a subset of personal information.  It is information or opinion about a person and includes:
0. racial or ethnic origin;
0. political opinions;
0. membership of a political association;
0. religious beliefs or affiliation;
0. philosophical beliefs;
0. membership of a professional or trade association;
0. membership of a trade union;
0. sexual preferences or practices; 
0. criminal record or health information about an individual;
0. genetic information (that is not otherwise health information);
0. biometric information that is to be used for the purpose of automated biometric verification or biometric identification; or 
0. biometric templates.
In practice, this means that:
0. you should know precisely what personal information your business collects and why;
0. as far as possible, collect personal information directly from the individual and inform that individual, in writing, at the time of, or as reasonably practical after the time of collection, of the proposed uses and disclosures of their personal information; and
0. you should not use deceptive means to obtain information from individuals or require more information than you need from individuals.
A draft letter to job applicants dealing with APP5 and 1 is set out in the Management Forms section of this Employer’s Manual in section 21.
APP6 – Use and disclosure of personal information
APP6 requires that you only use or disclose personal information for the purposes for which it was collected, and also for related secondary purposes that are within the reasonable expectations of the individual (or directly related for sensitive information).   Otherwise, the consent of the individual to the particular use or disclosure must be obtained.
In practice, this means that:
0. you should obtain the consent of the individual if you intend to use the personal information other than for the purpose for which it was provided to you by the individual; and
0. you should not disclose personal information to any other entity than you have advised in the privacy policy and privacy collection statement, other than with the clear consent of the individual or where another exception applies.
APP7 – Direct marketing
APP7 provides that an organisation must not use or disclose personal information it holds for the purposes of direct marketing (i.e. communicating directly with an individual to promote goods or services) unless an exception applies.  Where an organisation is permitted by an exception under APP7 to use or disclose personal information for the purposes of direct marketing, it must provide a simple means by which an individual can opt out of receiving direct marketing (e.g. an “unsubscribe” button), and comply with any such request received from an individual within a reasonable time.  An individual may also request an organisation to provide its source of the individual’s personal information (e.g. a third party data list provider) and the organisation must comply any such request within a reasonable time unless impracticable or unreasonable to do so.  
APP8 – Cross border disclosure of personal information 
Before you disclose personal information overseas, APP8 requires you to take such steps as are reasonable in the circumstances to ensure that the overseas recipient does not breach the APPs in relation to the information.  In practice, this means you need to have at least a contractual obligation that requires the recipient to comply with the APPs.  The obligation to take reasonable steps does not apply if the recipient is located in a country with equivalent privacy protections and which gives the individual enforcement mechanisms.  This will require you to (with the assistance of legal counsel) conduct a privacy assessment of that jurisdiction to satisfy yourself that the jurisdiction has equivalent privacy protections.  Alternatively, the obligation will not apply if you obtain the individual’s consent to the disclosure after explaining that their consent means you are no longer required to take reasonable steps to ensure the information is treated in accordance with the APPs.  Consent must be informed and genuine.
APP9 – Government Identifiers
APP9 provides that Commonwealth identifiers such as Medicare, Veterans’ Affairs, passport numbers and tax file numbers may only be used in limited circumstances and must not be used to identify an individual, for example, as a filter in a database.  However, an individual’s name or ABN is not an identifier.
APP10 – Quality of Information
APP10 requires that you take reasonable steps to ensure that personal information collected is accurate, complete and up to date.  You must also take reasonable steps to ensure personal information used or disclosed is, having regard to the purposes of use or disclosure, accurate, up-to-date, complete, and relevant.
For example, this means that before using a job applicant’s résumé that may have been retained for some time (because the job applicant may have been unsuccessful in respect of the particular job application), you should ask the particular applicant whether you can rely on the résumé and if so, whether the job applicant wishes to update it.
APP11 – Security
APP11 requires you, as an entity that holds personal information, to take reasonable steps to protect the information from misuse, interference and loss, as well as unauthorised access, modification or disclosure.  The particular steps required will depend on the type of information being held.
At a minimum, you should:
0. implement secure computer passwords and lockable filing cabinets containing job applicant files;
0. ensure computer systems are secure, and conduct regular vulnerability tests on them;
0. check an individual’s identity when they ask for access to the personal information you hold about them;
0. keep personal information away from those who do not need to see it (including employees); 
0. destroy personal information when it is no longer needed in an appropriate secure way, such as using a document disposal company, rather than by say, merely disposing of files in a bin in the street; and
0. ensure employees and others who handle personal information receive regular training on how to keep personal information secure.
APP12  – Access to information and APP 13 – correction of information
APP12 requires that you give individuals access to all personal information you hold about them, unless an exception applies.  Available exceptions include:
0. where providing access would have an unreasonable impact on the privacy of other individuals;
0. where there is a reasonable belief that providing access would pose a serious threat to someone’s life, health, or safety;
0. where the request for access is frivolous or vexatious;
0. where the request relates to existing or anticipated legal proceedings and the information can be discovered during those proceedings
0. where providing access would prejudice negotiations with the individual
0. where there is a reason to suspect unlawful activity or serious misconduct and there’s a reasonable belief that providing access would prejudice appropriate action
0. where there is a reasonable belief that providing access would prejudice enforcement related activities by an enforcement body; or
0. where providing access would reveal evaluative information generated within your organisation, in connection with a commercially sensitive decision making process.  In those circumstances, the organisation may give the individual an explanation for the commercially sensitive decision, rather than access to the information.  A commercially sensitive decision is one which, if a rival in the marketplace where to learn about the decision, may turn it to their advantage in a way that disadvantages you.  Decisions as to whether or not to employ an individual, or the circumstances leading to the payment or non payment of bonuses for particular individuals are unlikely to be commercially sensitive decisions.
Notably, the employee records exemption does not operate to allow an employer to refuse to provide an employee access to their personal information.  Additionally, employee records prescribed by the Fair Work Act 2009 (Cth) must be made available to an employee or their representative on request.
If access is granted to material (and you should verify the identity of the person making the request prior to giving it), then it must be within a reasonable period of time from the request, and be provided in the manner requested by the individual if that is reasonable and practicable.  If you are unable to provide full access (for example, because the records contain information about another individual), you may be able to provide partial access, access through an agreed intermediary, or a limited form of access (for example, inspection in a secure room, rather than providing copies of the information).
In circumstances where you have refused access, you must provide, within a reasonable period of time, a written notice setting out your reasons for refusal (except where it would be unreasonable to provide the reasons), along with the mechanisms available to the individual to complain about the refusal. 
You cannot charge a fee for making an access request, but you may charge reasonable fee for providing access in order to recoup your expenses.  You must inform the individual ahead of time that there will be a fee for providing access, and what the fee will be.
APP13 requires that you correct personal information where you are satisfied the personal information is inaccurate, out-of-date, incomplete, irrelevant or misleading, having regard to a purpose for which it is held, or where the individual requests you to correct the personal information and you are satisfied that it needs correcting having regard to the purpose for which it is held.  You may refuse to correct if you are not satisfied of those matters, and if you do so, you are required to give the individual reasons why you cannot take steps to correct the information (except where providing reasons would be unreasonable), along with the mechanisms available to the individual to complain about the refusal.  If you refuse, the individual can ask you to associate a statement with the uncorrected information that they believe it is inaccurate, out-of-date, incomplete, irrelevant or misleading.  You must then take reasonable steps to attach the statement in a way that will make the statement apparent to users of the information.
You cannot charge a fee for making a correction request, for correcting the information, or for associating a statement with the information.
In practice, this may mean that you:
0. check the identity of the individual asking for access to personal information;
0. you only charge individuals when giving access and do not charge for making a request for access.  However, you should only charge an individual the amount that it actually costs you to give access to the material which should not be excessive.  This would for example mean charging ‘reasonable administrative costs’ such as staff costs involved in locating and collating information, reproduction costs and costs involved in having someone explain information to an individual;
0. provide access in a number of ways including by providing an opportunity to inspect the information, providing photocopies, or providing digital copies; and
0. correct poor quality information as soon as possible, taking into account the purposes for which the information is held.
Your obligations under the Privacy Act 1998 (Cth) in relation to employees, contractors, volunteers, work experience staff and job applicants have only been briefly canvassed here.  More information about your broader obligations under the Privacy Act, particularly in relation to client and other personal information can be found at the Office of the Australian Information Commissioner’s website at www.privacy.gov.au.

[bookmark: _Hlt26784622][bookmark: _Ref182385966][bookmark: _Toc184627463][bookmark: _Toc89850622][bookmark: Employment_Interviews]RECRUITMENT AND SELECTION OF EMPLOYEES
[bookmark: _Toc184627464][bookmark: _Toc89850623]Overview
Before deciding to engage any employee, you should give very careful thought to the knowledge, skills and abilities a person will need to adequately perform the vacant position.  The recruitment and selection process involves defining the right balance of these requirements, carrying out a fair and equitable process to enable you to source and select a candidate with this balance of attributes.
It is recommended that you always prepare an analysis of the tasks, duties and responsibilities of a job, as well as the necessary knowledge, skills and abilities a person will need to perform a job adequately.  It is important to undertake such an analysis before a person accepts a position as it can be difficult to change it once they are in that position.
The job analysis should include the tasks, duties and responsibilities of a job, as well as the necessary knowledge, skills and abilities a person needs to perform the job adequately.  It should include any physical or manual labour required (for example, an office services position may require a person to lift archive boxes of up to 15kg) and any travel that may be required within certain geographical distances (whether intra-state, inter-state or overseas).  You could also list the types of equipment, software or training that a person could expect to experience as part of the job.  You have no obligation to circulate this job analysis publicly.  You have no legal obligation to set any particular selection criteria for a position, provided that the criteria that you do use are not discriminatory.  
However, it is also recommended that you prepare a further list of the tasks, duties and responsibilities, knowledge, skills and abilities that are ‘inherent requirements’ of a position, that is, the essential or fundamental aspects of a position that a person must be able to perform in order to meet the needs of the position.  In turn, when advertising a position, you should list these ‘inherent requirements’, with a view to attracting applicants that possess those abilities.
Anti-discrimination and equal opportunity legislation and requirements are discussed below in this Employer’s Manual at section 12.  Employers should review that section for a full explanation of the concepts and legal obligations they impose on employers, including in the recruitment and selection process.  Job applicants must not be discriminated against on the basis of their race, sex, religion, age, nationality or other non-work-related factors, which are discussed in detail in section 12 of this Employer’s Manual.
This means that you must take care not to place emphasis on any of these features that an applicant may or may not have.  For example, you should not ask in a job interview whether an applicant has children and, if so, how those children will be cared for while the applicant is at work.
Despite all of the above, employers can discriminate in limited circumstances where, because of a particular attribute, a person is unable to perform the inherent requirements of a position or because certain attributes are genuine occupational qualifications.  This is why it is important to undertake a proper job analysis before embarking on the recruitment and selection process, including undertaking an analysis of the ‘inherent’ requirements of a job.  Again, these are the fundamental aspects of a position that a person must be able to perform in order to meet the needs of the position, not simply the way in which you prefer a job to be done.  For example, it would be an inherent requirement for an applicant to be able to speak English, to allow them to communicate with your clients and other employees.  It would not be an inherent requirement for an applicant to be either male or female.
When considering applicants for positions, you should focus on the inherent requirements of the position that the successful applicant will have to carry out, and the applicant’s ability to carry out these inherent requirements.  
If you do propose taking any of the prohibited grounds of discrimination into account in selecting an applicant for a position, it is recommended that you obtain legal advice before doing so.  This is because discrimination laws are strict and a range of remedies may be available to unsuccessful applicants in the event they are found to have been unlawfully discriminated against in a recruitment or selection process.
An example employment application form is provided in the management forms section of this Employer’s Manual at section 21.
[bookmark: _Toc184627465][bookmark: _Toc89850624]Type of employment relationship
Another part of the recruitment and selection process, will be determining whether you wish to employ a person on a full time, part time or casual basis, or whether the position lends itself to being suitable for a fixed term contract.  You will need to make it clear to prospective employees during the recruitment and selection process, what the Practice’s expectations are with respect to the type of employment being offered, and the likely hours of work of that position.  
Set out below is an overview of the common forms an employment relationship may take.  It is also important to review the specific terms of any applicable award, to assess any particular requirements with respect to the contract of employment.  For example, an applicable award may provide specific conditions for part-time work whereby an employer and employee must agree at the commencement of employment on the hours that the part-time employee will work, and if the employee works additional hours these may attract overtime rates.  
Being aware of the terms of any relevant awards is essential, because applicable awards contain maximum and minimum working hours, rates of pay, requirements about changing hours of work and penalty rates.  
[bookmark: _Toc184627466][bookmark: _Toc89850625]Full time employees
Full time employees are employees who, on average, work 38 hours per week.  Such employees must devote their full time and attention during normal business hours, to the employer’s business.  
[bookmark: _Toc184627467][bookmark: _Toc89850626]Part time employees
Part time employees work fewer hours than full time employees.  Part time employees are generally entitled to the same service-related entitlements as full time employees, but on a proportional basis based on their hours of work.
Specific conditions relating to the employment of part time employees, and the basis upon which they may be engaged, may be set out in an applicable award.
[bookmark: _Toc184627468][bookmark: _Toc89850627]Casual employees
Casual employees are generally employed on a casual basis with no expectation or guarantee of ongoing work. Casual employees may work on an irregular basis.  Casual employees are often engaged on a day-to-day basis and, at the end of each day, there is no obligation on the employer to provide them with further work, nor for the employee to accept further work beyond that day.
It is again important to review the terms of any applicable awards for the definition of ‘casual’ employee, to ensure that any provisions regulating casual employment are observed.  
True casual employees do not accrue continuous service and are not entitled to paid sick or annual leave. They are usually paid a casual loading as compensation for this.  
In an office environment such as an accounting practice, there are generally few employees who are truly casual, as most employees tend to work fairly regular hours and are not in a position where they do not know whether there will be any work for them from week to week.
However, it is not uncommon for employers to engage employees as ‘casuals’, when in practice the  employees end up working the same days and hours of work each week, without variation.  Although these employees may be referred to as casuals, their legal status may actually be part time.  Simply referring to an employee as a casual will not ensure that they are considered to be a casual at law.  At common law, there are a number of factors that are more likely than not to suggest that an employee is casual such as an absence of a firm advance commitment from the employer as to hours, employment records show how or why a casual loading is paid, discontinuity of employment and intermittency of work and unpredictability.   
It is recommended that you regularly review your working relationship with any casual employees, to see if a degree of permanency has developed about the relationship, such that it is more appropriate to engage that person as a part time employee.
[bookmark: _Toc184627469][bookmark: _Toc89850628]Fixed term or temporary employees
It is possible to offer employees an employment contract that specifies the time at which employment will end.  This means that employees are not engaged indefinitely.  You may engage the employee:
for a fixed term – where the start and end dates are specified, and the employment cannot be terminated in the meantime, unless for serious misconduct; or
for a temporary period – where the start and end dates are specified, but either party may terminate the employment during the period either by giving notice or for serious misconduct.
Employees engaged for a fixed term may be excluded from bringing unfair dismissal claims.  These laws are explained in more detail in the Counselling and Dismissal Procedure in this Employer’s Manual at section 18.
You should not decide to offer someone employment for a fixed term purely because you think that this will prevent the employee from bringing an unfair dismissal claim.  It is not lawful to engage someone as a fixed term employee for the purpose of avoiding the unfair dismissal laws.  
The only circumstances in which an employee should be engaged as a fixed term or temporary employee is where you have a genuine need to employ someone for a pre-determined amount of time.  For example, if you had an employee absent on a 6 month leave of absence, or an employee on parental leave for 6 months, in both cases it would be appropriate to engage a replacement employee for a term of 6 months.  
If you employ an employee for a fixed term, without the ability to give notice to terminate during the term, then you will be required to employ the employee for the duration of the fixed term, or if you want to terminate their employment, pay them the remuneration which would otherwise have been due under the employment contract for the remainder of the fixed term, even if they have proved to be unsuitable for the position.   For this reason, it is usually preferable to consider temporary employment, rather than true ‘fixed term’ employment.
Given the many risks involved in engaging employees under fixed term employment arrangements, it is recommended that you seek specific legal advice before engaging any employees under fixed term employment contracts.  
[bookmark: _Ref182385967][bookmark: _Toc184627470][bookmark: _Toc89850629]SELECTION PROCESS – THE EMPLOYMENT INTERVIEW
[bookmark: _Toc184627471][bookmark: _Toc89850630]Overview
Selection is a process of evaluation and decision-making, in which employers need to make a judgment call about which candidate, across a range of candidates, is the most suitable for an advertised position.  A good selection process should be fair to all applicants and take into consideration ethical and legal requirements.  
Interviews are one of the most common selection methods utilised by employers.  
The goal of an employment interview is to find out as much as possible about a candidate’s ability to perform an advertised position, and to ensure that you have enough information to select the best person for the job amongst a range of candidates.
Because interviews involve judgements about people that can stir up perceptions of fairness/unfairness, it is important that the interview process is conducted in such a way across all candidates, so as to increase the perceived fairness amongst candidates.  This means ensuring that all interviews are conducted similarly across all candidates.  For example, you should consider asking candidates the same pre-determined questions, and having more than one organisational member interviewing candidates at the same time, so that a variety of opinions can be obtained in relation to the suitability of a particular candidate.  
Organisations also tend to avoid legal challenge if the selection/interviewing process has the following four characteristics:
job relatedness;
an opportunity for the candidate to demonstrate ability;
considerate, inter-personal treatment; and
questions that are not perceived as improper.  
The following is a list of sample questions that may be considered relevant in assessing an interviewee’s ability to adequately perform an advertised position, and may provide guidance for you when conducting employment interviews.
[bookmark: _Toc184627472][bookmark: _Toc89850631]Questions suitable for management positions
When hiring someone for a management role, it is important to assess not only their past experience but their ability to expand on what is already being achieved at your Practice, to think creatively, work well in a supervisory capacity and manage and delegate tasks.
Some questions that you may like to ask are:
Describe your experiences at other accounting practices.
Use a hypothetical accounting/taxation problem and ask the applicant ways to best resolve it or the options open to a client faced with such a problem.
What skills do you consider necessary to effectively service the clients of our Practice?
How do you develop and maintain professional working relationships with clients?
Have you ever had to deal with a difficult client?  Give an example and explain how you did or would deal with this situation.
Give examples of the types of work and transactions you have been involved with.
What would be the most important skill that you have learnt in your previous employment?
What special qualities can you bring to our Practice?
What do you believe to be your weaknesses and your strengths?
What are your career goals?
What other interests do you have outside of work?
It is most important that an applicant is not discriminated against on the basis of any answers given to these questions, for example, eliminating an otherwise appropriately qualified applicant because he or she states that their out of hours interests include performing voluntary work for and attending political rallies in support of the trade union that their partner belongs to.
[bookmark: _Toc184627473][bookmark: _Toc89850632]Questions for non-managerial positions
Many of the above questions can also be used or tailored when interviewing applicants for non-managerial positions.
When interviewing for non-managerial and administrative-related positions, it is important that applicants are able to demonstrate the following personal characteristics:
good communication and interpersonal skills with employees, clients and other professionals;
a willingness to follow reasonable directions;
a need to be mature, reliable and respect confidential information that may be imparted to them;
good organisational skills, prioritisation and time management skills;
a well groomed appearance appropriate for a professional practice; and
an ability to work in a team or for more than one professional.
With these objectives in mind, you may like to ask the following questions:
0. Why would you like to work at our Practice?
0. Can you give some examples of a situation in previous employment where you have had to delegate responsibility to others?  What type of instructions did you give to achieve your objectives and how did you ensure that it was successful?
0. What career goals have you set for yourself?
0. What do you perceive to be your weaknesses and how can these be improved upon?
It is also important to ask general questions about interests, hobbies and outside activities.
As noted above, anti-discrimination and equal opportunity legislation and requirements are discussed below in this Employer’s Manual at section 12.  Employers should review that section for a full explanation of the concepts and legal obligations they impose on employers, including in the recruitment and selection process.  Amongst these requirements, you are not entitled to ask questions about the prohibited grounds or ‘attributes’ listed in that section, including personal details such as a candidate’s:
0. age;
0. relationship status;
0. family responsibilities;
0. religion;
0. trade union membership; and
0. political beliefs or convictions.
At the conclusion of the interview, be sure to ask applicants if they have any questions about your Practice.  The answer to this final question can reveal a lot about the applicant’s understanding of the type of work carried out by your Practice and what the applicant believes the job will entail.  
In summary, a structured approach to interviewing should ensure that all applicants are treated equally and on the basis of merit, and that the best applicant for the job will be found.
[bookmark: _Toc184627474][bookmark: _Toc89850633]Questions for referees
You may wish to undertake reference checks with the previous employers of job candidates.  
It is also recommended that you verify any references provided by an applicant with the source of the reference and contact any nominated referees.  
In all cases, before doing so, it is recommended that you obtain consent from the applicant to do so.  
In all cases, reference enquiries should be relevant to the position applied for and should not be related to any potentially discriminatory matter, except where the question relates to an inherent requirement of the job applied for.  
A reference checklist appears in the Management Forms section of this Employer’s Manual at section 21.
[bookmark: _Toc184627475][bookmark: _Toc89850634]CRIMINAL HISTORY AND CREDIT CHECKS
[bookmark: _Toc184627476][bookmark: _Toc89850635]Criminal history checks
Police services in each Australian jurisdiction keep criminal records.  An individual can obtain a copy of his or her criminal record, and an employer can request a police check with that individual’s consent.  It is preferable to obtain consent in writing.  
‘Spent conviction’ legislation operates in all states and territories.  In Western Australia, a person is not required to disclose for any purpose, the fact he or she has been charged with a ‘spent’ offence.  The premise behind this legislation is to allow the criminal records of certain offenders to be amended, removing some offences after a specified period of time, to allow that individual to start with a ‘clean slate’. 
Generally, an offence is ‘spent’ if a specified period has elapsed since the conviction, and the person has completed a period free from criminal behaviour.  These periods vary from jurisdiction to jurisdiction, and depending on the nature of the crime.  
As a result of spent conviction legislation, job candidates are entitled to treat any questions from a prospective employer about convictions, as referring only to offences which are not spent.  Not all convictions are considered to be spent.  For example, in most states, sexual offences and offences involving lengthy prison sentences are excluded.
[bookmark: _Toc184627477][bookmark: _Toc89850636]Spent conviction legislation summary table Commonwealth and WA
	
	Commonwealth 
	WA

	Legislation
	Crimes Act 1914
	Spent Convictions Act 1988

	Definition of conviction
	· Conviction summary or indictment
· Finding of guilt
· No finding of guilt but matter taken into account in another offence
	· Any conviction for offence against law of WA or foreign country
· Charge disposed without conviction
· Does not include: life sentence; certain children’s convictions

	Conviction capable of becoming spent
	· Sentence with no imprisonment
· 30-month sentence or less
· Pardon other than wrongly convicted
	· Serious conviction
- Sentence of more than one year
- Fine of $15,000 or more
· Lesser conviction which is not a serious conviction or life imprisonment sentence

	Waiting period
	· 10 years (adult) 5 years (child)
	· 10 years  or 3 years (for certain offences involving cannabis)

	Means by which conviction becomes spent
	Automatic upon expiration of waiting period (subject to no further conviction) or grant of relevant pardon
	Upon application to District Court Judge and making of an order (serious conviction) 
Upon application to Commissioner of Police and issue of certificate (lesser offence)

	Commencement of waiting period
	From the date of conviction
	On the day person is discharged from sentence of imprisonment for indeterminate period 
On the day a conviction is imposed (for all other sentences of imprisonment)


[bookmark: _Toc184627478][bookmark: _Toc89850637]Privacy Commissioner
The Federal Privacy Commissioner may investigate complaints about a breach of the spent convictions provisions in the Crimes Act 1914 (Cth).  The Commissioner can provide a range of remedies including compensation.
[bookmark: _Toc184627479][bookmark: _Toc89850638]Discrimination on the basis of criminal record
The only jurisdictions to specifically address discrimination on the basis of a criminal record are federal (under the Australian Human Rights Commission Act 1986 (Cth) (HRC Act)), the Australian Capital Territory, the Northern Territory, Tasmania and to a lesser extent Western Australia.
Relevantly to all Practices, while certain conduct may be found to constitute discrimination, it is not unlawful to discriminate against someone based on their criminal record under the HRC Act.  
The HRC Act gives the HRC the power to conciliate a claim of discrimination.  However, no specific remedies are available to job candidates in circumstances where a prospective employer is found to have breached the HRC Act.  This means that if the conciliation of a complaint of discrimination based on a criminal record is unsuccessful, no further action (such as recourse to the Federal Court) is available to the complainant under the HRC Act.  The only power HRC has in the circumstances is limited to preparing a report with recommendations to the Attorney-General for tabling in Parliament.  HRC cannot compel a person to comply with its recommendations.  
Practices must comply with relevant privacy laws in relation to criminal record information. 
[bookmark: _Toc184627480][bookmark: _Toc89850639]Credit checks
With respect to performing credit checks, there is no ‘attribute’ that could form the basis of a discrimination claim.  
However, it is generally recommended that any background checks on a person, including credit checks, are directly relevant to the inherent requirements of a position.  It is further recommended that prospective employers obtain a job applicant’s consent prior to undertaking any credit check.
[bookmark: _Hlt26784625][bookmark: Employing_Staff][bookmark: _Toc184627481][bookmark: _Toc89850640]EMPLOYING STAFF
[bookmark: _Toc184627482][bookmark: _Toc89850641]Offer of employment
Once you have selected a preferred applicant for a position and have obtained proof of their qualifications, you should give that person a written offer of employment.  
Standard written offers of employment (in the form of letters of appointment) are attached to this Employer’s Manual.  There are different options within the standard letters of appointment which can be tailored to individual employees, including which take into account whether the employee’s employment will be covered by an award.  
You should select appropriate alternatives throughout the standard documents to tailor the letters of appointment to the particular circumstances.  It is very important that you have a record that the employee agreed to the terms.  This is why the letter contains an acknowledgment to be signed by the employee at the bottom of the last page, stating that they agree to all of the terms and conditions contained in the offer.  
When you give the letter to the applicant, you should provide two copies and ask the employee to sign one copy and return it to you.  The other copy can be retained by the employee for their records.  If you have not received the copy of the letter back from the employee within a short time of your offer being made (for example, between three to five working days), you may wish to contact the applicant and advise them that they will not be able to start employment until they have signed and returned the letter to you.  You should explain to them that the letter sets out the basis on which they will be employed and that it is just as important to them as it is to you, to have a written record of those terms and conditions.
[bookmark: Use_of_a_Probationary_Period][bookmark: _Toc184627483][bookmark: _Toc89850642]Use of a probationary period
The term ‘probationary period’ or ‘probation’ refers to an agreed period during which an employer and an employee may determine the suitability of the employee for the position in question.  
Probationary periods allow employees and employers to terminate employment with shorter notice periods than if the employment continued past the probation period.  
Generally speaking, the standard probationary period is the first three months of employment.
Employers are encouraged to agree on the period of probation before the employee commences employment.  
[bookmark: _Hlt26784627]In Western Australia, employees who are dismissed during their probation period may still make an unfair dismissal claim (subject to satisfying other eligibility requirements), but the Commission will take their probationary status into account when determining whether the dismissal was unfair.
[bookmark: _Toc184627484][bookmark: _Toc89850643]Payment of wages
A Bank Account Details Form is included in the Staff Manual.  It is vital that this form is completed and returned by an employee as soon as possible after they accept your offer of employment.  Without this form being completed, you have no authorisation to deposit funds into any bank account and it will be necessary for you to make alternative pay arrangements with the employee.
[bookmark: _Toc184627485][bookmark: _Toc89850644]Other documents
When an employee accepts your offer of employment, you should also have them complete and sign an Employment Declaration Form and return it to you.  This form must be completed to allow you to deduct the appropriate amount of taxation from the employee’s wages.  The employee should be made aware that you will not be able to pay wages until that form has been completed and returned.  
All employers have an obligation to withhold the appropriate amount of pay as you go (PAYG) tax from each employee’s salary/wages.  If you fail to do this, you could be legally liable for any additional tax which should have been deducted.
[bookmark: _Toc184627486][bookmark: _Toc89850645]Employee induction
A positive start to a new job is essential for any new employee.  As such, an informative, well-planned and conducted induction is an effective way to transition new starters into productive employees.  
Induction involves providing information, guidance and support to new employees about their new working environment, the operation of the Practice and the tasks that they will be performing, to enable them to adjust to their new working environment and begin productive work as soon as possible.  
It is recommended that induction be conducted as a two-way process, so that as well as providing new employees with information about the Practice, employees are encouraged to ask questions and to engage in the induction process.  
As a minimum, it is recommended that employers cover the terms of key workplace policies and procedures (including appropriate computer usage, work health and safety and the Practice’s appropriate workplace behaviour policy, i.e. its discrimination and harassment policies, and the complaints mechanisms available to employees).  It is also advisable to discuss the conventions and customs of the Practice, for example, can you eat at your desk, or can you only eat in a designated staffroom or outside the Practice’s premises.  
Beyond these matters, different groups of employees will have different needs in terms of induction processes relating to the actual tasks and duties they will be performing.  Administrative employees, for example, will need to be shown how to operate equipment such as photocopiers and fax machines and be advised about relevant aspects of the Practice’s operation, such as when mail is collected/delivered.  Thought will also need to be given to appropriate induction processes for, for example, graduate accountants, for whom this may be their first professional position.  They will need to learn about the operation of the Practice, as well as being given support and guidance to enable them to undertake their technical/professional work.  
The Practice should give thought to assigning new employees a buddy or mentor to assist with the above matters, and in relation to their transition into the workplace generally.  
By ensuring that all new starters are properly inducted, you will provide new employees with the information and tools to be able to perform their role effectively.
A comprehensive employee induction program may also assist the Practice to mount a legal defence to show that the employee was aware of the policies and procedures of the Practice and may therefore negate the liability of the Practice for the employee’s personal actions, for example, a claim of discrimination or harassment.
[bookmark: _Toc184627487][bookmark: _Toc89850646]Induction checklist
There is an induction checklist included in the Management Forms section of this Employer’s Manual at section 21.  This checklist sets out those matters which you should ensure are completed as a minimum, as soon as possible after new employees start work.  The checklist confirms that you have provided employees with copies of all documents that they need to be given and that you have given all employees the details and training which they require to carry out their jobs effectively and safely.  Once an induction checklist has been completed for an employee it should be placed on their personnel file.  This checklist will later serve as proof that certain matters were discussed with the employee, should these matters arise as an issue.
It is also a good idea for a senior employee to meet with new employees after they have completed their first week of work, to discuss their progress over the course of that week, and to clarify any questions they have about their role with the Practice.  
The risk of turnover, absenteeism, poor work habits or conflict situations occurring at the Practice will be minimised if each employee is clear about what is expected of them.
[bookmark: _Hlt26784630][bookmark: Performance_Appraisals][bookmark: _Toc184627488][bookmark: _Toc89850647]PERFORMANCE APPRAISALS
It should be the Practice’s policy that work is undertaken in the most efficient and productive manner possible.  Giving regular, contemporaneous feedback to your employees in a positive manner will play an important part in ensuring that this occurs.
To facilitate this, constructive, open communication is essential.  Regular verbal and written feedback will help employees to gauge their standard of performance.  The idea is not to make an employee feel threatened or insecure but to reinforce the notion that your Practice has high standards and will always strive for the provision of high quality service to its clients.  Regular performance appraisals can also assist in achieving this objective.
[bookmark: _Toc184627489][bookmark: _Toc89850648]Objectives of performance appraisals
Performance appraisal is a formal system of planning and reviewing employee performance.  It provides employers with an opportunity to comprehensively review key aspects of their employees’ performance, including employees’ skills and knowledge, their behaviours and achievements, and their working environment and supervisory requirements.  It also provides employees with the opportunity to voice their concerns and aspirations in relation to their employment.
[bookmark: _Toc184627490][bookmark: _Toc89850649]How often should performance appraisals be conducted?
There is no legal obligation to conduct performance appraisals.  However, they play an essential part in the good management of the Practice’s employees.  
Moreover, if you should find yourself in a situation where you are contemplating dismissal in relation to a poor performing employee, a record of regular performance appraisals in which you have discussed what the Practice’s expectations of an employee are, and provided guidance on how to achieve those expectations, will provide the Practice with evidence of the deficiencies in that employee’s performance to support your actions.
It is up to you to decide how often you conduct performance appraisals.  The size of the Practice and the demographic of its workforce will help inform a decision as to how regularly formal performance appraisals are undertaken.  However, as a guide, it is recommended that they are undertaken at least every six to 12 months.
[bookmark: _Toc184627491][bookmark: _Toc89850650]Guidelines for the use of performance appraisals
Broadly speaking, the performance appraisal involves:
determining how well employees are doing their job;
communicating this information to employees;
establishing a plan for performance improvement or development;
assisting employees to implement this plan, including providing access to training and development tools as required.  
[bookmark: _Toc184627492][bookmark: _Toc89850651]Before the performance appraisal meeting
A performance appraisal requires preparation before the meeting can occur.  
Before you conduct any performance appraisal, the employee should be made aware of the grounds on which their performance will be assessed.  Ideally, you should advise new employees when they commence that you have a system of performance appraisals, when appraisals will be conducted and what factors will be used to assess their performance.  This will give the employee a clear indication of the goals and objectives of the Practice and what is expected of them.
Prior to conducting a performance appraisal, employers need to consider the purpose of the appraisal and have sufficient and correct information on hand, for example, copies of previous performance appraisals, specific performance criteria, performance against budget statistics, and training and development undertaken since the last appraisal.  
Both employer and employee should also fill out an appraisal form, with a view to comparing and discussing these forms with the employee during the appraisal.  This will help maximise the benefits obtained from the appraisal process and provide honest feedback about how employees gauge their own conduct and ability.
[bookmark: _Toc184627493][bookmark: _Toc89850652]During the performance appraisal meeting
The performance appraisal should be conducted in a private confidential area.  
A performance appraisal is a mutual communication process which should seek to adopt a balanced approach towards both positive aspects of performance, and those where there is room for improvement.  A two way conversation between employer and employee is essential to make the appraisal procedure effective.  It is recommended that employers use probing questions, for example, ‘Are there any parts of your job which you feel you could perform better?’, ‘Are there any areas for training and development that you consider would assist you to more effectively perform your role?’ etc.  
You should endeavour to discuss areas for improvement in such a way as to show that it is the employee’s performance and not their personality which is under scrutiny.  You should assist employees with strategies to assist with continued development and performance in those areas and to agree on timeframes within which this will occur.  In raising concerns over an employee’s performance, it is best to do so as objectively as possible, and not in such a way as to seem like a personal attack on the employee.  
At all times you should show respect for an employee’s position, but also show your leadership and support.  Your role is to encourage continued learning and recommend initiatives for further improvement, while showing appreciation for the efforts that have been made by the employee.  
Appraisal forms should be signed and dated by both the employer and the employee as a record of the points discussed and agreed upon.  Completion of performance appraisal documentation can at times be treated as a nuisance.  However, in seeking to retain talented employees, it is vital for employers to participate fully in the process and to ensure that matters discussed, including agreed outcomes and training and development needs highlighted are properly recorded and actioned upon.  
[bookmark: _Toc184627494][bookmark: _Toc89850653]After the performance appraisal meeting
It is necessary for employers to ensure that the feedback and outcomes from the performance appraisal are put into practice.  This may include implementing training and development for an employee, or reviewing an employee’s technical skills on a regular basis.  
A sample Staff Appraisal Sheet is included in the Staff Manual.  It is a basic document which provides an example of the kinds of questions employers and employees can consider prior to the performance appraisal meeting.  However, it is only intended as an example, and you should make appropriate adjustments to the sheet if there are other matters which are particularly relevant to your Practice or to the employee whose performance is being considered.
[bookmark: _DISCRIMINATION,_WORKPLACE_HARASSMENT][bookmark: _Hlt26784634][bookmark: _Ref182382480][bookmark: _Ref182383988][bookmark: _Toc184627495][bookmark: _Toc89850654]DISCRIMINATION, WORKPLACE HARASSMENT (BULLYING), AND SEXUAL HARASSMENT
[bookmark: _Toc184627496][bookmark: _Toc89850655]Overview
In the Staff Manual, the Practice commits itself as being an equal opportunity employer.  The underlying principle of equal employment opportunity is the notion of merit, and it is on this basis that the Practice undertakes to make appointments and promotions.
Equal opportunity also means that the Practice must commit to fostering a work environment free from discrimination, workplace harassment and sexual harassment.
The prevention of discrimination, sexual and workplace harassment is important because, as well as the obvious risk of litigation:
work performance can suffer as a result of these behaviours creating an intimidating and hostile work environment;
the detrimental effects on work output are seldom limited to one person and are often spread across a section or work unit;
service delivery to clients may subsequently be negatively affected;
the health of people subjected to discriminatory behaviours, harassment and sexual harassment may suffer, resulting in increased sick leave or compensation claims as well as personal duress to the individuals concerned; and
such behaviours may result in staff resigning.  This incurs a loss of the investment made in those people and it may lead to increased recruitment and retraining costs.
[bookmark: _Toc184627497][bookmark: _Toc89850656]Discrimination
Anti-discrimination legislation exists at both the Federal and State/Territory levels to prohibit discrimination and harassment in the pre-work and work areas.  
Such legislation also applies to the provisions of goods and services.  To this extent, you need to be aware that this policy applies equally to the Practice and its employees’ dealings with clients.  In other words, both the Practice and individual employees can also be liable for acts of discrimination against clients that the Practice and its employees may deal with in the course of employment.  
Generally speaking, discrimination occurs when a person with an ‘attribute’ is treated less favourably than another person without the attribute is or would be treated in the same or similar circumstances.
Federal anti-discrimination legislation prohibits discrimination against someone (either directly or indirectly) on the basis of any of the following attributes:
sex;
sexual orientation;
gender identity; 
intersex status;
age;
race, colour, descent, national extraction, social origin, national or ethnic origin;
impairment;
disability (which is defined broadly to include total or partial loss of bodily or mental functions, presence of organisms causing disease or illness, difference in learning and disorder, illness or disease affecting thought processes, perception of reality, emotions or judgment resulting in disturbed behaviour) which presently exists, previously existed or may exist in the future or can be imputed to a person;association with a person with a disability;
criminal record;
marital or relationship status;
pregnancy, potential pregnancy, breastfeeding or family responsibilities;
religion;
political opinion.
.
In addition to mirroring some of the attributes which exist at a Federal level (as listed above), anti-discrimination laws in each State and Territory also prohibit discrimination against a person or persons, either directly or indirectly, on the basis of certain attributes.  Below is a table summarising the position in Western Australia and Commonwealth. 
	Discrimination categories

	Commonwealth
	WA

	· sex
· sexual orientation
· gender identity
· intersex status
· marital or relationship status
· pregnancy or potential pregnancy
· breastfeeding
· family responsibilities
· age
· race (including colour, descent, national or ethnic origin)
· racial hatred
· disability (which is defined broadly to include total or partial loss of bodily or mental functions, presence of organisms causing disease or illness, difference in learning and disorder, illness or disease affecting thought processes, perception of reality, emotions or judgment resulting in disturbed behaviour) which presently exists, previously existed or may exist in the future or can be imputed to a person 
· association with a person with a disability 
· criminal record
· religion
· political opinion
· national extraction or social origin
	· sex
· sexual orientation
· sexual harassment prohibited
· marital status
· family responsibilities and family status
· pregnancy
· breastfeeding
· gender history
· race
· religious or political conviction
· age
· racial harassment
· impairment
· publication of relevant details on Fines Enforcement Registrar’s website 
· generally, relative or associate of a person who is identified with certain of the above attributes


It is unlawful to discriminate against anyone on the basis of the factors listed above.  If any of your employees discriminates against a person on the basis of these attributes in the pre-work or work area, or in the provision of goods and services, then the Practice may also be liable for the discrimination, unless it can prove that all reasonable steps were taken to prevent the discrimination.
It is necessary to ensure that employees have this information fully explained to them when they begin employment.  This is the reason why you need to take great care to ensure that all employees are adequately trained about discrimination and harassment laws.
[bookmark: _Toc184627498][bookmark: _Toc89850657]Ensuring that you do not discriminate against employees or potential employees
The principles of discrimination relate to pre-employment stages, such as advertising and interviewing for applications, as well as to conduct during employment.  Further information about discrimination during advertising and interviewing for applications can be found in sections 7 and 8 of this Employer’s Manual.
As the employer you must be careful to ensure that no unlawful discrimination occurs in your workplace.  In all your decisions and actions you must ensure that no-one is treated unfavourably because they possess one of the attributes listed above.
[bookmark: _Toc184627499][bookmark: _Toc89850658]Two types of discrimination - direct and indirect
Direct discrimination occurs when a person treats, or proposes to treat, a person with an attribute less favourably than another person without the attribute is or would be treated in circumstances that are the same or not materially different.  
Examples of treating someone less favourably on the basis of an attribute they possess or by an act involving a distinction, exclusion or preference, include:
judging someone on their political or religious beliefs rather than their work performance;
using stereotypes or assumptions to guide decision-making about a person’s career;
undermining a person’s authority because of their race, gender or sexual preference;
making offensive jokes or comments about another worker’s racial or ethnic background, gender, sexual preference, age, disability or physical appearance; or
denying further training to employees on the basis of impairment.
Indirect discrimination occurs when a requirement is imposed which:
0. a person with the attribute does not or is not able to comply; and
0. a higher proportion of people without the attribute comply or are able to comply; and
0. is not reasonable.
It may initially appear fair because the same rules are applied to everyone but a closer look at the effect of the requirement being imposed will show that some people are disproportionately affected by the requirement.
Examples of indirect discrimination:
0. awarding bonuses for not using sick leave – this will disadvantage any employee who has had to take sick leave because of an impairment.
0. promotion on the basis of seniority – this can mean indirect discrimination against women because many have had time off work to care for children.
Sometimes it is hard to recognise acts of discrimination or decisions that have been based on discriminatory grounds.  The following are some examples of discrimination in the workplace that would be considered unlawful under the legislation.
[bookmark: _Toc184627500][bookmark: _Toc89850659]Discrimination on the basis of age

	Glenda, 53, is a mother of children who have now all grown up.  Glenda has returned to work to fill in some of her spare time.  After one year of being back at work her manager thinks Glenda is getting a little too old for her position, despite the fact that all her tasks are completed well and on time.  Glenda is given four weeks notice and asked to retire.


This constitutes discrimination.  Employees can bring an age discrimination complaint if they are forced to retire because of their age.  It is important to remember however that it is not against the law to end an employee’s employment if they are not performing effectively.
[bookmark: _Toc184627501][bookmark: _Toc89850660]Discrimination on the basis of sex

	Brendan, 20, applies for the position of receptionist at ‘JB Accounting and Associates’.  The staff partner has never heard of or seen a male receptionist in an accounting practice and is sceptical as to how his conservative clients will respond to being greeted by a man.  Although Brendan has two years experience working for another professional practice and presents well in the interview, the staff partner is of the opinion that it just won’t work.  The position is given to a 17 year old female with no prior experience and average communication skills.


If Brendan was turned down for the position on that basis, it would be direct discrimination on the grounds of sex.  Brendan would have been treated unfairly because he is a male.  The actions of the staff partner in this example are against the law and Brendan would have a right of action against the staff partner and the Practice.
[bookmark: _Toc184627502][bookmark: _Toc89850661]Discrimination on the grounds of parental status

	Mary has applied for a job as administration manager with ‘ABC Accounting Practice’.  Mary has a lot of experience in similar positions and worked in the accounting profession for five years before taking time off to raise a family.  Mary now has two children in school and shares the responsibility of caring for the children with her husband.  During the interview the employer asks if Mary has any responsibilities that would prevent her fulfilling her job to her highest capacity.  Mary says no, but mentions her children and states that she and her husband share the responsibility for their care.  There is only one other applicant for the position and the employer notes that the other applicant has no children or other responsibilities.  Mary is the more qualified for the job but the employer decides to employ the other applicant assuming that Mary’s family responsibilities will be a distraction.


This would constitute discrimination on the basis of parental status.  You should also keep in mind that discrimination on the grounds of parental status can include discrimination against someone on the basis that they do not have children.
[bookmark: _Toc184627503][bookmark: _Toc89850662]Discrimination on the basis of race

	Mike is an Indigenous Australian.  Mike has a few years experience as a tax accountant and applies for a position with ‘The Tax Specialist’.  The Tax Specialist is situated in an area where there is a strong Asian community.  Mike is unsuccessful in his application for the position.  He is told that he is underqualified and that in any event that he ‘doesn’t look like most of the clients so he won’t fit in’.


[bookmark: _Toc184627504]Mike is not given the job for two reasons (1) he is underqualified, and (2) his race.  Even if the first reason is true, Mike may still have a case because race is an irrelevant consideration when determining someone’s suitability for a certain position.  If Mike can establish that race was the substantial reason why he did not obtain the position, then the employer will have acted unlawfully and both the employing partner and the Practice may be liable.
[bookmark: _Toc89850663]Discrimination on the basis of religion

	Jane is a Muslim.  She has been working at a new practice now for two months.  Jane wears a hijab to work and attends and the local mosque to pray during her lunch breaks.  The Employer is annoyed that Jane’s hijab is not in accordance with the Practice’s clerical staff uniform and the other staff are ostracising her saying that she never talks to them during breaks.  Because of the disharmony Jane’s arrival has caused among the staff in the workplace, the employer decides to terminate her employment.


This constitutes discrimination on the ground of religion.  Jane’s hijab in no way constituted a health or safety risk to herself or other employees and her attendance at the nearby mosque during designated breaks causes no disruption to the workplace.  The only reason she was fired is because of her religious beliefs.
Employers must be aware of their own personal prejudices when making decisions that would affect an employee’s future.  It is important that when making decisions you look closely at the reasons behind these decisions to ensure these reasons are valid and not an exercise of your own personal preferences.
[bookmark: _Toc184627505][bookmark: _Toc89850664]Sexual harassment
Federal, State and Territory legislation make sexual harassment unlawful.  
Sexual harassment is essentially unwelcome sexual attention or unwelcome conduct of a sexual nature.  It encompasses situations where a person is subjected to unsolicited and unwelcome sexual conduct by another person.  It may take the form of unwelcome touching or physical contact, remarks with sexual connotations, requests for sexual favours, leering or display of offensive material.
More specifically, sexual harassment happens if a person:
subjects another person to an unsolicited act of physical intimacy (e.g. uninvited touching, kisses or other physical contact); or
makes an unsolicited demand or request (whether directly or by implication) for sexual favours from the other person (e.g. repeated invitations to go out after prior refusal); or
makes a remark with sexual connotations relating to the other person (e.g. sex-based insults, taunts, teasing or name calling); or
engages in any other unwelcome conduct of a sexual nature in relation to the other person (e.g. sexually explicit conversation, persistent questions or insinuations about a person’s private life, sexual innuendos),
and the person engaging in the conduct does so:
with the intention of offending, humiliating or intimidating the other person; or
in circumstances where a reasonable person would have anticipated the possibility that the other person would be offended, humiliated or intimidated by the conduct.
Under the Equal Opportunity Act 1984 (WA), a person sexually harasses another person in employment if that other person has reasonable grounds for believing that a rejection of the sexual advance or request would disadvantage them in connection with their work or possible work, or such a disadvantage actually results.  
Examples of conduct which could amount to sexual harassment include:
0. kissing, attempts at sexual intercourse or overt sexual conduct;
0. sexually explicit conversations or references to sexual activity;
0. gender based insults, teasing or taunting;
0. intrusive questions of a sexual nature at a job interview;
0. proposals of marriage or declarations of love; or
0. innuendos and crude jokes.
Sexual harassment is not behaviour which is based on mutual attraction, friendship or respect.  If the interaction is consensual, welcome and reciprocated, it is not sexual harassment.
Sexual harassment does not need to be repeated.  A single act of sexual harassment is sufficient to give rise to a complaint.  
[bookmark: _Toc184627506][bookmark: _Toc89850665]Who is liable for sexual harassment
Someone who harasses another person will be personally liable for that sexual harassment.  A person may also be personally liable for causing, instructing, inducing, aiding or permitting another person to discriminate against or sexually harass somebody else.
As with unlawful discrimination, an employer may be vicariously liable for sexual harassment which is committed by its employees or by its agents unless ‘all reasonable steps’ have been taken to prevent the sexual harassment occurring.
Not knowing that an employee has sexually harassed someone will not discharge your liability.
[bookmark: _Toc184627507][bookmark: _Toc89850666]Workplace harassment (bullying)
Employers have obligations to ensure the health and safety of employees under relevant work health and safety legislation.  
With the model Work Health and Safety Act 2020 (WA) and corresponding regulations coming into effect in 2022, it is likely that employers need to take seriously an obligation to minimise the risk of bullying occurring in the workplace.
Bullying can have legal consequences for an employer in the sense that:
if it endangers the health and safety of someone at the workplace, the employer could be prosecuted under occupational health and safety legislation; and
it may cause an injury that forms the basis of a workers compensation claim.
Workplace harassment is behaviour where a person is subjected to behaviour, other than sexual harassment including behaviour:
0. that is repeated, unwelcome and unsolicited; and
0. the person considers to be offensive, intimidating, humiliating or threatening; and
0. a reasonable person would consider to be offensive, intimidating, humiliating or threatening.
Some examples of behaviour which, if they occur repeatedly, may amount to workplace harassment include:
0. abusing a person loudly, usually when others are present;
0. repeated threats of dismissal or other severe punishment for no reason;
0. constant ridicule and being put down;
0. leaving offensive messages on email or the telephone;
0. sabotaging a person’s work, for example, by deliberately withholding or supplying incorrect information, hiding documents or equipment, not passing on messages and getting a person into trouble in other ways;
0. maliciously excluding and isolating a person from workplace activities;
0. persistent and unjustified criticisms, often about petty, irrelevant or insignificant matters;
0. humiliating a person through gestures, sarcasm, criticism and insults, often in front of customers, management or other workers; or
0. spreading gossip or false, malicious rumours about a person with an intent to cause the person harm. 
Workplace harassment does not include:
0. reasonable management action taken in a reasonable way by the person’s employer in connection with the person’s employment;
0. a single incident of harassing type behaviour.  Whilst a single incident will generally not amount to workplace harassment, it may still be unacceptable and may need to be dealt with as a performance management issue.
[bookmark: _Toc184627508][bookmark: _Toc89850667]What are ‘reasonable steps’?
To reduce the risk of the Practice being liable for workplace harassment (bullying), sexual harassment or discrimination perpetuated by its employees or agents, the Practice must take ‘all reasonable steps’ to prevent this conduct.  This means that the Practice must take active precautionary measures to minimise the risk of workplace harassment, sexual harassment and discrimination occurring.  What is considered reasonable will differ between each organisation but, regardless of size, each employer is legally required to take all reasonable steps to prevent sexual harassment and bullying if they wish to minimise risk of liability.
To be able to prove that reasonable steps were taken, it is vital that you develop a strategy to address the possibility of workplace harassment, sexual harassment and discrimination at the Practice.  As part of this strategy, all employees must receive training and become very familiar with what is and is not acceptable at your workplace.  
The policy on discrimination and harassment included in the Staff Manual is a good start to discharging your obligation as an employer to take ‘all reasonable steps’.  However by itself, this will not be enough.  In order to show that all reasonable steps were taken, it is also necessary to provide employees with training on workplace harassment, discrimination and sexual harassment.  For this reason, it is recommended that you officially launch your anti-discrimination and harassment policy at a staff meeting.  As the employer you should give the policy your full endorsement and emphasise the fact that all employees (including managerial employees) are required to comply with it.
A further means of ensuring that the policy is promoted on an ongoing basis is to periodically remind employees of the policy and provide them with additional copies.  The policy should also be displayed on the Practice’s intranet, or notice boards, or other places accessible to employees.  You should always provide a copy of the policy to new employees as a standard part of your induction procedure.
To ensure that the policy is widely promoted and regularly updated you should allocate time periods for ongoing training and review of the policy (at least every two years is recommended).
[bookmark: _Toc184627509][bookmark: _Toc89850668]What to do if you receive a complaint of bullying, workplace harassment, sexual harassment or discrimination
As part of your legal responsibility to deal with harassment and discrimination there must be effective and accessible complaint procedures for all employees.
Complaints of discrimination or harassment may be extremely varied.  They may be against a senior employee who has authority over the complainant or they may involve a co-worker.  The allegations may be extremely serious or relatively minor.  Complaints may be about a single incident or a series of incidents.  The parties may be angry, distressed or anxious.  A complex investigation may be required or the matter may be resolved quickly and informally.  Because of the variables that can arise in harassment and discrimination cases it is important to offer both informal and formal mechanisms for dealing with the complaint.
[bookmark: _Toc184627510][bookmark: _Toc89850669]Informal complaint procedure
An informal complaint procedure refers to an in-house complaint procedure.  In the Staff Manual all staff have been provided with details of procedures to be followed if they have any grievance arising in relation to work.  This includes:
employees choosing to approach the person who is perpetrating the behaviour with a view to discussing their concerns with them and asking them to cease their behaviour;
employees approaching their supervisor to report the matter and to ask for assistance.  If employees do not feel comfortable approaching their supervisor, then they may choose to approach another senior employee to report the matter.
The Staff Manual provides that every complaint will be treated seriously and investigated promptly, confidentially and impartially.  Disciplinary action may be taken against employees who are found to have unlawfully discriminated against, or harassed, other employees.  It is particularly important that the Practice ‘lead by example’ and follow these steps in every case, particularly in the event that a complaint is made against a senior or managerial employee.  
It is also important that the Practice ensure that managerial employees and supervisors have been provided with training, not only with respect to their obligations in these areas, but also, in how to deal with a scenario when an employee approaches them with a complaint that they have been discriminated against, sexually harassed or bullied.  It is advisable to specifically list such a senior employee or employees within the Practice as contact officer(s).
Managerial employees and supervisors must ensure that:
0. if they are approached by an employee about a complaint of discriminatory behaviour or harassment, that the complaint is treated seriously and that steps are taken as soon as practicable to investigate the complaints;
0. employees are treated equitably and are not subjected to unlawful discrimination; and
0. employees who make complaints are not victimised in any way.
It is important to remember that workplace harassment, sexual harassment and discrimination issues can be very difficult and sensitive to deal with.  You must make sure that every complaint is handled with confidentiality, impartiality and sensitivity.  If you deem it necessary and/or appropriate, seek specific legal advice to assist you in investigating complaints and in dealing with employees who are found to have breached their obligations in these areas.  
After the issue has been raised with the senior employee/contact officer it is important to call a meeting between the complainant and the senior employee/contact officer, so all the facts can be ascertained.  It is important that notes are taken during this interview and the contact officer confirms with the complainant that the notes are accurate.
After the initial interview, the senior employee or contact officer should inform the complainant that he/she will investigate the matter further.  An investigation can then be conducted internally, or with the assistance of a third party investigator.
After investigations have been carried out it is important to consult with the complainant again about the decision reached in the matter, and the proposed solution.  It may be that the Practice is satisfied that the conduct complained of did not occur.  Alternatively, the Practice may be satisfied that the alleged conduct did occur, and that disciplinary action is to be taken against the perpetrator.  In the event the Practice determines that the alleged behaviour is more likely than not to have occurred, it is recommended that the Practice seek information from the complainant as to any further resolution they may be seeking, for example a change in work practices.  
[bookmark: _Toc184627511][bookmark: _Toc89850670]External complaints procedure
If the complainant remains dissatisfied as to the proposed solution, or if they feel uncomfortable generally about utilising the internal complaints procedure, they may make a formal complaint to the Australian Human Rights Commission, or the relevant State or Territory anti-discrimination body listed below.  
Employees are encouraged in the Staff Manual to use the internal complaints procedure first.  However, if they choose to make a complaint with one of the listed bodies, this is their legislative right, and they should not be threatened or treated unfairly for doing so, or ‘encouraged’ to withdraw their complaint.  This will only make things worse.  
If the complainant decides to initiate a complaint with either of these bodies, both the Practice and any individuals against whom allegations of harassment or discrimination have been made will be asked by the relevant body to respond formally to the allegations.  Once you have been notified of the existence of a complaint by such a body it is important that you seek legal advice as to the conduct of the matter.  Again, it is vitally important that the complainant is not treated detrimentally or victimised because they have made a complaint.  This will only compound the matter and potentially make it worse for the Practice in seeking to defend the claim.  
[bookmark: _Toc184627512][bookmark: _Toc89850671]Enforcing the policy
Any complaints should be investigated and appropriately dealt with.  The alleged harasser should not be presumed guilty, and it is equally important that this person is afforded natural justice, just as much as it is to ensure that the complainant’s complaint is properly investigated and treated with confidentiality and sensitivity.  Litigation can often be avoided if a complaint is given proper consideration right from the start.
If after investigation it is concluded that an employee has breached the policy, he/she should be cautioned and counselled about their conduct or, if appropriate in the circumstances, disciplined.  Where the employee’s conduct is sufficiently serious, or where there is a pattern of inappropriate conduct by the employee, it may be warranted to dismiss the employee.  Records of disciplinary action should be maintained.
[bookmark: _Toc184627513][bookmark: _Toc89850672]Contact details for discrimination complaints
Employees are able to lodge complaint through the bodies set out for Commonwealth and Western Australia.

	Discrimination complaints 

	Cth
	WA

	Australian Human Rights Commission
Level 3, 175 Pitt Street
Sydney  NSW 2000
GPO Box 5218
SYDNEY NSW 2001 
Telephone: (02) 9284 9600 
General enquiries: 1300 369 711
National Information Service: 1300 656 419
Internet: https://humanrights.gov.au/
Email: complaintsinfo@humanrights.gov.au
	Equal Opportunity Commission Western Australia
Albert Facey House, 469 Wellington Street
Perth  WA  6000
Telephone: (08) 9216 3900
Country callers: 1800 198 149
Email: eoc@eoc.wa.gov.au
Internet: https://www.wa.gov.au/organisation/equal-opportunity-commission


It has been made clear in the Staff Manual that anyone found guilty of bullying, sexual harassment or discrimination against a co-worker, client or any other member of the public will be subject to serious disciplinary action.  It is the employer’s responsibility to ensure that no bullying, sexual harassment or discrimination is tolerated.


[bookmark: _Hlt26784637][bookmark: _Toc89850673]GENERAL EMPLOYEE GRIEVANCES
[bookmark: _Toc184627515][bookmark: _Toc89850674]Introduction to grievances
For the purposes of this policy, a grievance should be treated broadly as a concern or complaint from an individual relating to work or the work environment.  A grievance may be about any act, omission, situation or decision by the Practice or a co-worker/co-workers, that the aggrieved employee considers to be unfair, inappropriate or unreasonable.  
Note: in the case of complaints of discrimination, workplace harassment or sexual harassment, employees should be referred to the complaints mechanisms in that policy in the Staff Manual, and complaints in those areas should be addressed in accordance with that policy.
It is in the Practice’s best interests to encourage a productive and responsive working environment.  It should aim to ensure that grievances that impact on or affect the Practice are resolved in a fair, prompt and considerate manner.
Most grievances can be avoided by establishing clear guidelines, policies and procedures with respect to the running of the Practice.  Therefore, it is important that you make yourself available to employees to discuss any queries or concerns that they may have in relation to the information contained in the Staff Manual.  
All senior members of the Practice are responsible for making themselves available to employees for listening, investigating and resolving individual complaints and problems.  
[bookmark: _Toc184627516][bookmark: _Toc89850675]Procedures for dealing with employee conflict
In all cases, until the grievance is determined, the aggrieved employee should continue in normal work.  
Direct resolution
If the behaviour of an employee is causing conflict with another employee it is recommended that the aggrieved employee seek to approach the person directly and try to work out a mutual resolution.  The aggrieved employee should be encouraged to tell the person who is acting in an unfair or inappropriate way why his or her behaviour is unfair or unacceptable, and request that they alter or refrain from their behaviour.
If the aggrieved employee is unwilling to approach the person directly, then they can refer their concern to their supervisor or another senior member of the Practice in accordance with the following paragraphs.  
Referral to supervisor or another senior member of the Practice
If the problem remains unresolved, the aggrieved employee should be encouraged to go to their supervisor to seek to resolve the issue.  
There are some situations where an aggrieved employee may not want to take a complaint to their supervisor, for example, where concern relates to the supervisor, or where there is a personality conflict.  In this case, the aggrieved employee can refer their complaint to another senior member of the Practice.  
All complaints taken to a supervisor should be treated seriously and confidentially.  All conversations and discussions should take place in a quiet area away from other employees.  The option to remain anonymous should always be at the discretion of the employee making the complaint, and this decision must be respected by the Practice.
If a supervisor is approached to deal with a complaint, but considers that it would be improper for them to consider the grievance (because, for example, they have a particular relationship with the aggrieved employee, or the person the complaint is about), the complaint should be referred to another senior member of the Practice.
The supervisor or senior member of the Practice (as the case may be – referred to in the remainder of this policy as ‘supervisor’) should fully discuss the aggrieved employee’s concerns, to get a full understanding of the issues.  The supervisor has the responsibility to listen, investigate, evaluate and respond to the aggrieved employee.  
It may be necessary for the supervisor to talk to other people involved and to impartially hear their side of the story, before taking any steps to seek to resolve the matter.  
Confidential written records of the complaint and the interview processes should be taken for future reference.  
Following a full consideration of the matter, the supervisor should offer suggestions as to how the dispute can be resolved.  For example, a conflict may be resolved by:
compromise; or
seeking an apology from the party complained about; or
offering a change of working arrangements, if practicable.
However, no action should be taken without first talking to the aggrieved employee and getting their agreement.
It is always advisable to respond to an aggrieved employee in writing, so that there is a written record that the grievance has been considered and addressed.  
If appropriate in a particular case, any disciplinary action against the person complained about should be conducted following the counselling and disciplinary guidelines in this Employer’s Manual.  
All stages of the grievance process should be documented and file notes provided to the parties involved as appropriate.
Grievance paths beyond the Practice
If the aggrieved employee is not satisfied with the Practice’s response, then the Practice may need to consider other forms of dispute resolution, for example, the use of mediation through a third party provider.
[bookmark: _Toc184627517][bookmark: _Toc89850676]Procedure for dealing with employee/client conflict
Never allow employees to involve themselves in an argument with a client.  At all times, employees must be courteous and professional towards clients.  The Staff Manual advises employees that if they are involved in a discussion with a client which becomes heated or if they receive a complaint from a client, they should refer the issue to their supervisor.  If you become aware that any employee has become involved in an altercation with a client, you should immediately discuss this matter with the employee to obtain clarification as to what has occurred.  If appropriate, you may wish to make it clear to him or her that such behaviour is not acceptable and may result in disciplinary action being taken if the incident is serious enough or if certain behaviour re-occurs.  
If a problem arises between an employee and a client, you must first speak with the relevant employee directly about the issue and not with other employees.  Kindly point out your reasons for concern and ask for suggestions or recommendations as to how the issue can be dealt with.
If you believe it necessary, you may engage the employee and client in a discussion in an attempt to resolve the matter.
[bookmark: _Hlt26784641][bookmark: Injuries_at_Work][bookmark: _Toc184627518][bookmark: _Toc89850677]INJURIES AT WORK
There is legislation in every Australian State and Territory which aims to protect the health, safety and welfare of all employees by imposing obligations on all employers.
Under such legislation, employers or persons conducting a business or undertaking (PCBU) are obliged to provide safe work conditions and work practices.  Employees and workers also have obligations to co-operate with their employer or the PCBU (in some states), and to take reasonable care of the health and safety of themselves and others at their workplace.
Practices will need to become familiar with the model Work Health and Safety Act 2020 (WA) and applicable regulations when they come into effect in 2022. 
[bookmark: _Toc184627519][bookmark: _Toc89850678]Work health and safety guidelines
In order to ensure that the Practice meets obligations for work health and safety, you must ensure that work health and safety guidelines are set and maintained at all times.  Guidelines which are appropriate will depend on the circumstances of your Practice but some key guidelines that are recommended as a minimum are set out below:
the workplace should be kept clean and tidy and with a minimum of clutter on shelves and floors;
work station layouts should be inspected to ensure that employees are not exposed to overuse or strain-related injuries;
all equipment, furniture and electrical appliances should be regularly inspected and any defects or faults reported and actioned;
outlining through training and regular reminders to employees, safe methods of work, for example, safe manual handling of heavy boxes and other office equipment, encouraging clerical/administrative employees to take regular breaks from computer usage etc.;
clearly outlining supervisory and managerial responsibilities in relation to work health and safety;
putting in place mechanisms to ensure that employees consistently take annual leave each year and that there are processes in place to recognise and deal with serious workplace stress.  
It is the Practice’s obligation to ensure that all employees understand the work health and safety guidelines that are in place and understand the importance of complying with those guidelines.  
The induction process for new employees must include training on work health and safety issues.  Once new employees have commenced with the Practice, you should ensure that work health and safety is not simply put to one side.  Although professional accounting practices are generally low-risk in respect of potential for injury to employees, there have been a growing number of successful statutory and common law workers compensation claims relating to psychological and overuse-related injuries, which are common injuries sustained in office environments.
Circumstances may change or new equipment or work methods may be introduced which potentially have an impact on work health and safety, and you will need to be aware of this at all times.
Employees should also be given the opportunity to provide feedback on training methods to ensure that the quality of the training that is being provided is as high as possible.
[bookmark: _Toc184627520][bookmark: _Toc89850679]What happens if an employee is injured at work?
In certain circumstances, you may have a statutory obligation under legislation to provide notice to the relevant work health and safety authority, if an employee is injured at work.  This is particularly the case if an employee sustains a serious injury or if a dangerous event occurs in a workplace.  
Links to relevant work health and safety and workers’ compensation authorities in Western Australia, are set out in the following two sections of this Employer’s Manual.
In the event an employee sustains a serious bodily injury at work or a dangerous event occurs in the workplace, it is recommended that the Practice obtain legal advice as to the steps it is obliged to take statutorily and as a matter of good practice.  
[bookmark: _Hlt26784643][bookmark: Laws_Workers_Comp][bookmark: _Toc184627521][bookmark: _Toc89850680][bookmark: Counselling][bookmark: COUNSELLING_AND_DISMISSAL_PROCEDURE]WORKERS COMPENSATION
[bookmark: _Toc184627522][bookmark: _Toc89850681]Overview
Systems of compensation for workers suffering work-based injury or illness exist in every Australian State and Territory.  They are ‘no fault’ schemes, which means that compensation will be paid to employees and workers as long as they meet the particular requirements of the applicable legislation for a workplace injury.  
The rights given to employees and workers under this legislation cannot be excluded, modified or ‘contracted out of’ by way of private arrangement between employer and employee.  Every employer must arrange for, and keep up to date, a workers compensation policy covering all of their employees and workers as the case may be.  
An injury can be physical (including diseases contracted at work) or psychological, where employment was a significant contributing factor.  An injury can also include the aggravation, exacerbation or deterioration of an injury or an illness, where employment was a contributing factor to a significant degree.  
Generally, workers’ compensation schemes pay for an injured worker’s loss of earnings, and medical and related expenses, including expenses incurred as part of the rehabilitation process.  The employer will generally be required to meet these expenses, and will be reimbursed under its workers compensation insurance policy.  
Increasingly, emphasis is being given to the rehabilitative strategies in respect of injured workers, with a view to assisting them to return to work.  
[bookmark: _Toc184627523][bookmark: _Toc89850682]Workers compensation legislation, links and contact details
Set out below are references to the workers’ compensation legislation and regulations relevant to Western Australia and contact details for the applicable workers’ compensation authorities in Western Australia.

	Legislation 
	Workers’ Compensation and Injury Management Act 1981 (WA)
Workers’ Compensation and Injury Management Regulations 1982 (WA)

	Contact details
	WorkCover WA
2 Bedbrook Place
Shenton Park WA 6008
Phone: (08) 9388 5555
Advisory Services: 1300 794 744 
Internet: http://www.workcover.wa.gov.au


It is recommended that the Practice seeks full advice in relation to its workers’ compensation obligations, including in relation to taking out and maintaining an appropriate workers’ compensation policy, which is compliant with legislative requirements applicable to the Practice.
[bookmark: _Hlt26784804][bookmark: _Toc89850683][bookmark: _Toc184627525]WORK HEALTH AND SAFETY
[bookmark: _Toc89850684]Overview
Work health and safety laws generally place an obligation on employers to ensure their employees’ health and safety at work.  Such legislation provides general standards for employers to meet in this area, and also allows for prosecutions to occur and for damages to be recovered, where these standards are not met.  
Each jurisdiction has different health and safety legislation, and it is important for the Practice to familiarise itself with the requirements of the relevant legislation.  
References to the health and safety legislation and regulations relevant to Western Australia and contact details for the applicable health and safety organisations in Western Australia are set out below.  A general summary is provided as follows.
Practices will need to familiarise themselves with the model Work Health and Safety Act 2020 (WA) and applicable regulations when they come into effect, which is currently planned for 2022. 
[bookmark: _Toc184627527][bookmark: _Toc89850685]Work health and safety legislation and contact details

	Current Legislation 
	Occupational Safety and Health Act 1984 (WA)
Occupational Safety and Health Regulations 1996 (WA)

	Legislation coming into effect 
	Work Health and Safety Act 2020 (WA)
Associated regulations 

	Contact details
	WorkSafe WA (Department of Mines, Industry Regulation and Safety) 
Mason Bird Building
303 Sevenoaks St
Cannington WA 6107 
Phone: 1300 307 877
Internet: https://www.commerce.wa.gov.au/worksafe


In recent years, new harmonised work health and safety laws have replaced or will soon replace existing workplace health and safety legislation in all States and Territories except Victoria. 
The new model work health and safety (WHS) laws consists of:
model WHS Act;
model WHS Regulations; and
model Codes of Practices.
While the harmonised WHS laws from each jurisdiction are not (or will not be) identical because each State and Territory (as well as the Commonwealth Government) has passed its own laws, at the completion of harmonisation, the WHS laws between States will be similar as each set of laws, regulations and Codes are or will ideally be based on the ‘model’ legislation referred to above.  
Under the model WHS Act, duties are (or will be) owed by the PCBU, which is often, though not always, the employer.  The PCBU may be a company, a partnership, a sole trader or an unincorporated association and it is this entity which holds the primary duty under the harmonised WHS regime.
In addition, the harmonised WHS regime imposes duties upon workers, officers of PCBU and others at the workplace, which will include the employing entity (if it is not the same as the PCBU).
It is relevant to note that the term ‘officer’ is also interpreted very broadly under the model Act and may extend to anyone who participates in making decisions that affect a part of the business or undertaking, regardless of whether or not they are formally appointed as officers.  For example, a Consultant to the business or a HR Manager that has responsibility for making decisions may be an officer for the purposes of the model Act.  The Commonwealth, Queensland, New South Wales, the Northern Territory and the Australian Capital Territory passed the new harmonised laws and they came into effect on 1 January 2012.
On 12 October 2017, the Queensland Parliament passed the Work Health and Safety and Other Legislation Amendment Act 2017.  A number of provisions commenced at the assent of this Act, while further provisions commenced on 1 July 2018.  
South Australia passed the Work Health and Safety Act 2011 on 1 November 2012 and the Tasmanian Work Health and Safety Act 2012 commenced on 1 January 2013.  
The Western Australian Work Health and Safety Act 2020 received assent on 10 November 2020.  However it will not come into effect until the supporting regulations are finalised.  It is unclear when this will occur
It is not clear when, if at all, Victoria will follow.  As at November 2021, the Victorian Government has confirmed that it will not adopt the national model workplace health and safety laws in their current form.  



[bookmark: insertClause]
[bookmark: _Toc245884761][bookmark: _Toc245884763][bookmark: _Toc245884764][bookmark: _Toc245884767][bookmark: _Toc39219694][bookmark: _Toc86754259][bookmark: _Toc89850686][bookmark: _Ref290019704][bookmark: _Ref290628916][bookmark: _Toc184627529]REMOTE WORKING AND WORKING FROM HOME
[bookmark: _Toc39219695][bookmark: _Toc86754260][bookmark: _Toc89850687]Background
The COVID-19 pandemic has caused significant disruption to the way Australians work.  However, it has allowed changes to the workplace such that workers are now able to work from home where possible. 
Employers and Practices need to remain aware, that just because employees are working remotely or from home, that they still have a primary duty of care to ensure, as far as reasonably practicable, the health and safety of all their workers. 
[bookmark: _Toc39219696][bookmark: _Toc86754261][bookmark: _Toc89850688]Working from home checklists and practical considerations
A work from home checklist to be distributed to employees is included at the end of this document and sets out the safety considerations that an employee should consider when setting up their home or remote workspace.  However, it is not reasonably practicable to impose tough ergonomic requirements in respect of all employees, provided that employees continue to assess risks and manage their safety at home, given the relatively low risks and that imposing tougher requirements will result in a need for employees to access annual leave or be stood down.
Practices may choose to direct employees to complete this checklist so that there is a record of each employee’s workspace available in the event of an illness or injury to that employee. 
There is no obligation on the Practice to allow an employee to take their monitors, chairs or other equipment home, however the Practice should consider whether permitting employees to take monitors, chairs or other equipment home, is likely to reduce any anticipated fall in productivity as a result of employees working from home. 
If an employee advises that they do not have the resources to work at home, then you will need to allow them to continue to work at the workplace. If employees cannot work at their usual workplace because of a workplace shutdown, you will need to:
consider alternative duties that the employee can perform at any other workplaces; 
confer with those employees with a view to them accessing annual leave; and
considering standing down those employees under applicable legislation or industrial instruments.
[bookmark: _Toc39219697][bookmark: _Toc86754262][bookmark: _Toc89850689]Risks to health and safety
Working from home may change, increase or create potential work health or safety risks. To understand these risks, a Practice must consult with their workers.  In addition to the physical health and safety of employees, Practices also have a primary duty of care to ensure, as far as reasonably practicable, the mental health and safety of their workers.  This is particularly relevant in light of the psychologically stressful impact of COVID 19.  A Practice must do what they can to reduce these psychological risks.  
Safe Work Australia (SWA) have identified the potential risks to employees working from home to include:
0. physical risks from poor work environment, such as workstation set up, heat, cold, lighting, electrical safety, home hygiene and home renovations; and
0. psychosocial risks such as isolation, high or low job demands, reduced social support from managers and colleagues, fatigue, low job control, management of working hours, online harassment and family and domestic violence.
SWA have also identified psychosocial hazards arising from COVID-19.  Relevant to practitioners, these hazards could include:
0. Isolated work – for example where workers are working from home. 
0. Low support – for example workers working in isolation may feel they don’t have the normal support they receive to do their jobs or where work demands have dramatically increased supervisors may not be able to offer the same level of support. 
0. Poor environmental conditions – for example where temporary workplaces may be hot, cold or noisy. 
0. Poor organisational change management – for example if businesses are restructuring but are not providing information or support to workers. 
SWA recommend the following tips for employers to manage employees’ mental health, particularly if they are working remotely or from home:
0. regularly ask your workers how they are going and if there is anything causing them stress, and encourage them to stay in contact with each other;
0. be well informed with information from official sources, regularly communicate with workers and share relevant information as it comes to hand;
0. consult your workers on any risks to their psychological health and how these can be managed;
0. make sure workers are effectively disengaging from their work and logging off at the end of the day;
0. eliminating or minimising physical risks;
0. offer flexibility where possible;
0. provide workers with a point of contact to discuss their concerns and to find workplace information in a central place;
0. inform workers about their entitlements if they become unfit for work or have caring responsibilities;
0. proactively support workers who you identify may be more at risk of workplace psychological injury (e.g. frontline workers or those working from home); and
0. refer workers to appropriate channels to support workplace mental health and wellbeing, such as employee assistance programs.
Safe Work Australia has published a number of different guides and considerations for employers regarding working from home.  These resources can be accessed here. 
[bookmark: _Toc39219698][bookmark: _Toc86754263][bookmark: _Toc89850690]Managing Performance when employees are working remotely
A Practice should remain aware of what work their employees are performing while they are working from home.  This might mean introducing measurable key performance indicators or some form of record keeping that documents what work employees are performing. 
Just because employees are working remotely or from home, does not mean they are exempt from performing their duties diligently and carefully. 
If a Practice suspects employees are underperforming or not performing any of their duties, the Practice should follow any performance management or disciplinary procedures already in place. 
Where physical meetings to discuss performance or disciplinary concerns cannot be held in person, the Practice should make use of video conferencing software to enable these discussions to occur.  Employees should also still be offered the opportunity to have a support person attend any performance or disciplinary meetings, even if this too occurs via video conference. 
Practices who encounter these issues should also seek independent legal advice in the event there is risk of a dispute.
[bookmark: _Toc89850691]COUNSELLING AND DISMISSAL PROCEDURE
[bookmark: _Toc89850692]Purpose
Significant resources are invested in training and selecting employees.  Dismissal should be a last resort after counselling has failed to resolve a problem.  Any termination of employment should occur in accordance with those obligations imposed by legislation, any relevant award or other industrial instrument and the employee’s employment contract.  The following steps are designed to minimise the risk that dismissal is unfair or unlawful because it fails to comply with those obligations.
Reference should be made to the employee’s personnel file before undertaking any step in this procedure.  In particular, you should familiarise yourself with the employee’s terms and conditions of employment, including any award and the employee’s history of employment with your Practice.
[bookmark: _Toc184627530][bookmark: _Toc89850693]Counselling
The purpose of counselling is to give the employee an opportunity to respond to your concerns with a view to resolving the issues.  Counselling can be informal, but a formal process is preferable, in that it provides documentary evidence that counselling took place.
Formal counselling should comprise of a meeting between the appropriate member of management and the employee, in the presence (if possible) of a third party, such as another member of management or the employee’s immediate supervisor.
At the meeting, the following steps should be addressed:
Alert the employee to any concerns, specifying particular instances.  Where appropriate, refer to the employee’s job or position description and their letter of appointment.
Ask the employee to respond to those concerns.  
Consider the employee’s responses.
If the responses are inadequate, explain to the employee why they are inadequate.
Tell the employee what is required of them.  Give advice on how it may be achieved.
Specify a period over which to achieve what is required of them.  The amount of time given should be reasonable.  
At the end of the meeting, ensure that the counselling form is completed.  Ensure that the manager conducting the counselling and the witness sign the form.  
Ask the employee to sign the completed form.  If the employee refuses, write on the form ‘At the end of the meeting [insert employee’s name] was given this form and asked to sign, but refused to do so.’  Sign and date this annotation.
If adequate improvement is demonstrated with respect to a particular problem raised during counselling, the problem is resolved and no longer a valid reason for dismissal.
If the problem is not resolved, further counselling sessions should be held.  At each subsequent counselling session, refer to the previous session and tell the employee that there has been no or inadequate improvement.
The number of counselling sessions and the time between each depends on the circumstances and the problem.  Common sense should prevail.
As further counselling sessions are held, the consequences of failing to comply with warnings should become progressively more serious.  If the problem is of a serious or persistent nature, the employee should be told that failure to resolve the problem will result in dismissal.  In particular, the employee should be told at the final counselling session that dismissal will result if the problem is not resolved.
An annual performance review can be used as a counselling session, provided the problems are specifically dealt with and a lengthy period has not elapsed after the review.
Records of counsellings, no matter how informal, must be kept on the employee’s personnel file.  In the case of short discussions, diary notes will suffice.  In the absence of written evidence, it could be your word against the employee’s.
[bookmark: _Toc184627531][bookmark: _Toc89850694]Unfair dismissal legislation
Legislation contains provisions which set out the circumstances in which a dismissal will be unfair.   Under the Industrial Relations Act 1979 (WA), unfair dismissal will occur where an employer ended an employee’s employment in circumstances that are harsh, oppressive or unfair. 

[bookmark: _Toc184627532][bookmark: _Toc89850695]When will a dismissal be unfair?
Whether a dismissal is unfair depends on the circumstances of each case.  In determining whether a dismissal was harsh, oppressive or unfair, relevant factors will be whether the employee was, at the time of the dismissal, employed for a period of probation agreed in writing or otherwise, and if the employee had been so employed for less than three months. 
Natural justice or procedural fairness is particularly important and will need to be afforded to any individual the Practice is considering dismissing.  The key to satisfying this requirement is open communication with your employees and ensuring that you do not jump to conclusions about an employee’s performance or behaviour before you give them a chance to tell you their side of the story.  Interview and counselling tips are set out below and these are aimed at ensuring that these requirements have been met.
[bookmark: _Toc184627533][bookmark: _Toc89850696]Employees excluded from unfair dismissal laws
In Western Australia, any employee can make an unfair dismissal claim, unless:
they have sought relief from the Fair Work Commission which has not been withdrawn or dismissed; or
they are not covered by an industrial instrument (e.g. an award); and
their annual remuneration exceeds $176,900 (indexed annually).
If you are in any doubt as to whether your employee falls into this category, you should seek legal advice before dismissing the employee in any way other than as outlined in this section of the Employer Manual.
[bookmark: _Toc184627534][bookmark: _Toc89850697]When will a dismissal be for an invalid reason?
In addition to remedies for unfair dismissal, state and federal industrial relations and discrimination legislation s1pecifically prohibit termination of employment for reasons including the following:
trade union membership or non-membership;
race, colour, sex, sexual preference, transsexuality, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin;
absence from work during maternity leave or other parental leave; and
the filing of a complaint or participation in proceedings against an employer involving an alleged violation of laws or regulations, or recourse to competent administrative authorities.
These restrictions generally apply to all employees, irrespective of their income or award coverage.  A termination on any one of the above grounds is unlawful and the employee may seek reinstatement and/or compensation.  Penalties may also be awarded against the employer.
If you are considering dismissing an employee and any of these reasons may be involved (even if it is not your reason for dismissal but the circumstances may suggest that it could be your reason for dismissal), you should seek legal advice before proceeding with the dismissal.
[bookmark: _Toc184627535][bookmark: _Toc89850698]Possible reasons for dismissing employees
There are four common types of circumstances in which you may need to dismiss an employee.  These are:
the employee’s performance is unsatisfactory;
the employee has been guilty of misconduct; 
the employee is ill or injured and cannot undertake the inherent requirements of their position; or
the employee’s position becomes redundant.
The same principles apply to the discussions that you should have with an employee in each of these circumstances, but a slightly different approach will be necessary in each case.
[bookmark: _Toc184627536][bookmark: _Toc89850699]Dismissing an employee for unsatisfactory performance
If you wish to dismiss an employee due to their unsatisfactory performance, and they are not excluded from bringing an unfair dismissal claim because of any of the exclusions outlined above, you should ensure that the employee has: 
been made aware of your expectations of them; 
has been given a chance to explain the reasons for their poor performance; and 
has been allowed an opportunity to improve their performance after you have discussed it with them.
There is no set rule about the number of warnings that you should give an employee.  
Unless specifically stated in an award or agreement you do not have to give three warnings (written or otherwise).  However, you should give your employee a reasonable opportunity to improve their performance without having to issue a large number of open-ended warnings.  The employee must understand the consequences if their performance or conduct does not improve.
Discussions held should be clear and focussed enough to ensure that if the employee is eventually dismissed, that dismissal is not harsh, unjust or unreasonable.  When discussing poor performance you should keep the following in mind:
0. you should be as specific as possible when outlining the aspects of the employee’s performance that are not satisfactory.  For example, you should talk about a particular incident that the employee was involved in, the manner in which they dealt with that situation and why that was unsatisfactory.  It will not be sufficient to tell an employee that they just do not have a good attitude if unfair dismissal laws apply;
0. you need to ask the employee if there is any explanation for what has happened.  If they refer you to an incident in which someone else was involved, you should tell them that you will need to follow this up further.  For example, if the employee tells you that they were unable to complete a particular task because another employee failed to get all relevant particulars or necessary details, you should follow this up with the other employee and not simply assume that the employee you are counselling was at fault;
0. you should set a time frame for improvement and clearly state which things you will be referring to in determining if there has been an improvement.  You should take care that any expectations set are reasonable and are achievable.  If targets are set which cannot be met, then you will not be able to justify the dismissal on the basis that the employee has not met those targets.
[bookmark: _Toc184627538][bookmark: _Toc89850700]Dismissing an employee for misconduct

What amounts to misconduct?
Employees must be made aware at the beginning of their employment what is and what is not acceptable conduct at a professional practice.  Some examples of misconduct are:
stealing;
reporting to work under the influence of drugs or alcohol;
inflicting or threatening to inflict physical or sexual abuse or harassment;
dishonesty;
failing to disclose a situation of conflict;
a serious breach of confidentiality; and
insubordination.
What does and does not amount to misconduct is not listed exhaustively in any legislation or award.  It remains at your discretion to determine the limits and guidelines within which your staff should act and behave.  As the employer, it is your responsibility to make employees aware of policies and guidelines and ensure proper warning and grievance procedures are in place so issues of misconduct can be dealt with early, and termination of employment is not necessarily the only option.
That said, it is not possible for you or the Practice to simply nominate conduct that will be taken to be misconduct.  In order to be misconduct, actions must amount to a fundamental breach of the employee’s obligations.  The misconduct must be so incompatible with an employee’s obligations to the employer that complete disregard for the employment relationship has been demonstrated.
It is relevant to draw a distinction between misconduct and poor performance, because legislation allows an employer to dismiss an employee without giving notice in cases of serious misconduct.  
Termination for misconduct
If misconduct is so serious that dismissal is the most appropriate action, certain steps need to be followed to ensure that the dismissal conforms with guidelines and requirements set down by the law.
If an employee is guilty of serious misconduct, it is possible for you to lawfully dismiss that employee because of that misconduct, without providing a second chance.  There are limits to the cases in which this applies though and you should seek advice before dismissing an employee for misconduct, to confirm that the misconduct is serious enough to justify instant dismissal and that you have adequately investigated the incident(s).
[bookmark: _Toc184627539][bookmark: _Toc89850701]Procedure
If you think that an employee is guilty of misconduct you should take the following steps:
ensure that you have adequately investigated the facts to make sure that there is no other explanation for what has happened.  For example, if bank documents appear to show that money has been stolen from the takings, you should firstly confirm with your bank that the documents are accurate;
arrange a meeting with the employee and tell him/her that they may have a third party present at the meeting as a witness if they wish.  That person should not be permitted to participate in the meeting, but is there to act as the employee’s witness.  You may tape the meeting, if at all possible, to avoid later problems with establishing what was discussed.  Always ask the employee’s permission before you tape the meeting and explain that it will provide both of you with an accurate record of what is discussed.  If taping the meeting is not an option, you should always have a witness present with you to take notes of the discussion;
at the meeting, you should address the following steps:
alert the employee to your concerns, specifying particular instances.  If appropriate, tell them the results of any investigations that you have made;
ask the employee to respond to these concerns. If the employee wants to provide a response to the allegations in writing, you should allow them to do so unless there are mitigating reasons why they should respond in a face to face meeting;
consider the employee’s responses.  If they offer alternative explanations for the events, obtain full details and follow it up further.  If necessary, adjourn the meeting to obtain any further information that you may need and then reconvene the meeting to deal with those matters;
if the responses are inadequate, explain to the employee why they are inadequate;
if the employee admits the allegations but tells you of some mitigating circumstances, consider these when determining how you are going to deal with the situation;
at the end of the meeting, ensure that the counselling form (sample document provided in the management forms section of this Manual) is completed.  Ensure that you and a witness sign the form;
ask the employee to sign the completed form.  If the employee refuses, write on the form ‘At the end of the meeting [insert employee’s name] was given this form and asked to sign but refused to do so.’  Sign and date this annotation;
if you conclude that there is no satisfactory explanation for what happened, the employee may then be dismissed.  As already stated though, you should make sure that the conduct is serious enough to justify dismissal.  It will be best if you take some time after the meeting to weigh up the employee’s response before deciding whether the employee is to be dismissed;
a letter of termination and (if required) a termination payment summary must be given to the employee when dismissed (sample documents are provided in the management forms section of this Manual).  It is important that these documents are not prepared before the conclusion of the counselling interview.  To do so would show that you have preconceived ideas about the outcome of the interview and are not serious about considering any explanations that the employee could offer.
[bookmark: _Toc89850702]Dismissing an employee because they are ill or injured
Before terminating the employment of an ill or injured employee, you will need to consider:
if the injury or illness is work-related – workers compensation laws may prevent you from terminating employment due to a compensable injury within 12 months from the date of injury;
whether the employee can undertake the inherent requirements of their position.  If they cannot, then this may justify a termination, but you will need to ensure that what you call the ‘inherent requirements’ are justifiable, as these may be challenged before a court.  If the employee can perform some of the inherent requirements, but not all, you may need to consider whether they could perform all the requirements if some reasonable adjustments were made.  Failure to consider this may result in liability for discrimination; and
whether you have access to satisfactory medical evidence about the employee’s condition, their prognosis and their ability to undertake the inherent requirements of the job.
Termination of employment due to incapacity can be a minefield, due to the many laws that cover this area.  It is prudent to seek legal advice before making any decisions in this regard.
[bookmark: _Toc184627540][bookmark: _Toc89850703]Dismissing an employee because their position is redundant
An employee’s position will be redundant if you no longer require anyone to do the work that they have been doing.  This can happen in circumstances including:
the job is replaced by technology;
the business is restructured and the job no longer exists; or
you can no longer afford to retain the employee due to economic circumstances.
Redundancy is not related to the performance or behaviour of individual employees.  It will also not be a genuine redundancy if you simply think that the employee does not really fit in with your office.  You will need to show that no one will be doing the job that the employee is doing.  Even if your business has been restructured and you genuinely no longer require certain employees, you will still need to ensure that the process used to implement the redundancies is fair.
If you are satisfied that a redundancy is genuine, you should be open with the employees who will be affected and tell them as soon as possible of the decision that has been made.  If there are other positions available for them at the Practice, you should offer them those positions.  If there are no other positions available, you should prepare a letter to the employee, explaining why their position has been made redundant and telling them when their employment will cease.  In most cases you will be entitled to choose whether you give a certain period of notice, or make a payment in lieu of that notice period.
The employee may be entitled to severance payments payable in the event of redundancy under legislation, applicable award, General Orders, contract of employment or if there is an established custom or practice of making severance payments to employees.  If in doubt as to the severance payment (if any) to be made, you should seek legal advice.
A sample letter advising an employee of redundancy can be found in the management forms section of this Manual.
[bookmark: _Toc184627541][bookmark: _Toc89850704]Payments and practical steps to be taken on dismissal
Once you have decided to dismiss an employee, you should provide the employee with written notification that their employment has been terminated and make arrangements for the employee to return any property of the Practice which is in their possession.
You should also complete an Employment Separation Certificate and provide this to the employee with the written notification of their employment being terminated.  There are sample letters of termination included in the management forms section of this Manual.  
You will need to ensure that the employee has been given the appropriate amount of notice of their dismissal, or payment in lieu of that notice period, and that their final pay is calculated and forwarded to them as soon as possible after their employment ending.
[bookmark: _Toc184627542][bookmark: _Toc89850705]Notice period
As a general rule employees (other than casuals) are entitled to notice of dismissal or payment in lieu of notice.  The amount of notice will be the greater of the notice period set out in:
an award which covers the employee;
the employee’s letter of appointment; or
the FW Act (the notice of termination provisions in this Act are extended to non-national system employers in WA).
The minimum notice periods depend on the employee’s length of continuous service with an employer.  They are:

	Length of Continuous Service
	Notice Period

	not more than 1 year
	1 week

	more than 1 year but not more than 3 years
	2 weeks

	more than 3 years but not more than 5 years
	3 weeks

	more than 5 years
	4 weeks

	if the employee is over 45 years of age and has completed at least 2 years of service with the employer (where termination is at the initiative of the employer)
	one extra week


You should ensure that an employee who is dismissed is either given their minimum period of notice or, where provided for in the letter of appointment or award, pay in lieu of that notice period.
In the absence of an agreed notice period, an employee may claim ‘reasonable notice’ at common law.  Reasonable notice will depend on the facts of the case and may exceed the above minimum notice periods commonly seen in industrial legislation.  To determine what is reasonable notice in the circumstances, factors such as the following are relevant:
0. length of time for which the employee is employed;
0. nature of the employment;
0. status;
0. seniority and salary of the position;
0. employee’s age;
0. employee’s qualifications and experience;
0. degree of job mobility; 
0. what the employee gave up to come to the present employer; and 
0. prospective considerations such as the expected period of time to find alternative employment, pension or other rights and the period that, apart from dismissal, the employee would have continued in the employment. 
If an employer intends to make payment in lieu of notice, this would be expressed in a contract of employment. 
[bookmark: _Toc184627543][bookmark: _Toc89850706]Payment of other entitlements
In addition to notice, an employer must pay an employee’s outstanding entitlements as soon as possible following their employment coming to an end.  This is still the case, even if an employee has been guilty of such serious misconduct that you have made the decision to dismiss them without notice.
You should never prepare an employee’s final pay before you have your final meeting with the employee.  If unfair dismissal laws apply, you should give the employee an opportunity to answer any allegations against them and should never attend a final meeting with a pre-conception about whether it will be necessary to dismiss the employee or not.  Letters of termination and termination pay to employees can be prepared after your discussions with the employee are complete, if you do decide to proceed with the dismissal.
[bookmark: _Toc184627544][bookmark: _Toc89850707]Ensuring that you have evidence to support your actions
When dealing with problems that may arise with your employees, you should keep in mind that it may be necessary later to be able to establish what has happened, if an employee makes an application for reinstatement, on the basis that they have been unfairly dismissed.
You should get into the habit of making short diary notes whenever an issue comes up that concerns an employee’s performance.  If it is necessary for you to have a more formal meeting with the employee, take notes which are as detailed as possible, or tape the meeting with the employee’s consent, and provide the employee with a copy of those notes.  If possible, you should ask the employee to sign the notes in acknowledgment that they accurately reflect what was discussed at the meeting.  In some cases, however, insisting that the employee sign the notes may only inflame the situation and in this case you should simply keep your original notes or tape recording that provided the basis for the typed notes and file them away in case you need them later.
There is no magic in the documents which you should create - just keep in mind that you will need a record of what has happened and that you should be keeping the employee well informed about the processes that are being used.
[bookmark: _Hlt26784646][bookmark: Resignation][bookmark: _Toc184627545][bookmark: _Toc89850708]RESIGNATION OF EMPLOYEE
[bookmark: _Toc184627546][bookmark: _Toc89850709]Introduction to resignations
If an employee resigns, the employment relationship will not come to an end until the employer has accepted the resignation.  For this reason, if an employee resigns, it is important to respond to their resignation in writing either:
accepting the terms of their resignation; or
offering to discuss the employee’s resignation before final acceptance will be granted.
An employee who resigns is required to give the minimum notice period outlined in their letter of appointment or applicable industrial instrument (whichever is greater).
If an employee gives notice of resignation which is longer than the notice period stipulated in their letter of appointment or applicable industrial instrument, you are entitled to terminate their employment earlier than the final date of work given to you by the employee.  In order to do this, you would need to tell the employee that you have accepted their resignation, but will not be requiring their services after a specified date.  When choosing the earlier date from which you wish their employment to come to an end, you must ensure that you have met the minimum notice requirements in their letter of appointment or applicable industrial instrument (whichever is greater).
If you do not wish the employee to actually work for the notice period, perhaps because you think that they may be disruptive now that they have resigned, you could inform the employee that you will be making a payment to them in lieu of notice and that, accordingly, their employment will come to an end on the last day that they actually work with the Practice. 
An exit interview should be conducted with any employees who resign to ensure that they are parting company with the Practice on an amicable basis and to determine their reasons for leaving.
Steps should be taken to ensure the employee returns all of the Practice’s property in their possession.
[bookmark: _Toc184627547][bookmark: _Toc89850710]What if the employee withdraws a resignation?
If an employee resigns and the employer has not yet accepted that resignation, the employee is entitled to withdraw the resignation and continue in employment.  If, however, an employer has already accepted the resignation, it is not generally allowable for an employee to then attempt to withdraw their resignation.  This is possible, however, in a very limited number of circumstances.  
If an employee has resigned in the heat of the moment, then an employer may be expected to allow the employee a reasonable opportunity to withdraw the resignation after they have cooled off.  In these circumstances, the withdrawal of the resignation would need to be as soon as was reasonably practicable for the employee and could not be, for example, a matter of days after the resignation had been made.  
[bookmark: _Toc184627548][bookmark: _Toc89850711]What is a constructive dismissal?
If an employee has been placed in a situation where he or she feels that there is no alternative but to resign, then the resignation in this case may not be considered to be a true resignation but, in substance, may be considered to be equivalent to a dismissal by the employer.  In cases such as this, even if the employer does not allow the employee to withdraw his or her resignation, an action may be brought by the employee, on the basis that they did not truly resign but were dismissed by being forced to resign.
A ‘forced’ or ‘constructive’ dismissal may occur when an employee is told to ‘resign or be dismissed’. If your employee can prove that he or she was threatened with dismissal, it may be determined that your employee did not resign but was constructively dismissed.  
Another form of forced dismissal is when an employee's responsibilities or duties are fundamentally altered so that you are in fact changing his or her contract of employment.  In this case, you must formally offer the employee a new contract of employment. If the employee declines to accept the new contract, ensure that you follow the appropriate termination procedure.
[bookmark: _Hlt26784649][bookmark: References][bookmark: _Toc184627549][bookmark: _Toc89850712]REFERENCES
[bookmark: _Toc184627550][bookmark: _Toc89850713]Statements of Service
As references have the potential to expose employers to liability, any references issued on the Practice letterhead should be approved by the Staff Partner.  There may be a legal obligation under certain industrial instruments to provide a certificate of service upon request.
However, employers might like to provide a statement of service.  All staff should, upon request, be issued with a statement of service following termination of employment setting out:
the name and address of the employee;
the period of the employee’s employment with the Practice;
the position held by the employee at the time of termination;
the address of the location at which the employee performed their duties; and
a general statement of the type of duties performed by the employee shortly before termination.
If the Practice is prepared to act as a referee then the Staff Partner should be specified as the relevant contact person.
[bookmark: _Toc184627551][bookmark: _Toc89850714]Personal References
Partners, professional staff and office managers may provide personal written references but not on the Practice letterhead and not as a representative of the Practice.  Likewise, they may act as referees provided they make it clear to the former employee and anybody who contacts them in respect of the former employee that they are doing so in their personal capacity and not as a representative of the Practice.
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[bookmark: _Hlt26784652][bookmark: _Ref182382699][bookmark: _Ref182383559][bookmark: _Ref182384079][bookmark: _Ref182385055][bookmark: _Toc184627552][bookmark: _Toc89850715][bookmark: Form_Employ_Appl][bookmark: EMPLOYMENT_APPLICATION_FORM]Management forms
[bookmark: _Toc184627553][bookmark: _Toc89850716]Employment application form
EMPLOYMENT APPLICATION FORM


Surname: 	

First name: 	

Address: 	

Telephone No.: ______________(Work)________________ (Home)_________________(Mobile)

Qualifications:

(List formal qualifications relevant to this position)

	

	

	

Employment history: 	

	

	

	

Other relevant experience or skills:  	

	

	

	

	

Are you legally entitled to work in Australia?			Yes 			No

What languages, other than English, do you speak, read or write:  	

	

	

	

Do you have any disability or medical condition that would affect your ability to do this job? (Please give details)
	
	
	
Names, addresses, telephone numbers or two referees from whom confidential reports may be obtained:
Person 1
Name: 	
Address: 	
Phone No: 	
Position: 	
Person 2
Name: 	
Address: 	
Phone No: 	
Position: 	



[bookmark: _Hlt26784658][bookmark: _Toc87031321][bookmark: _Ref88814314][bookmark: _Toc89850717][bookmark: _Toc184627554]Letter to job applicant to comply with APP1 and APP5
[We recommend that if recruiters pass on resumes to your Practice, that they be required to issue similar letters on collection of the relevant resume]
[PRACTICE LETTERHEAD]


[Date]


[Name and address of applicant]



Dear [Applicant’s name]

RE: Confirmation of Receipt of Application

Thank you for your Application for Employment.


We use the information you have provided in your application to assess your employment application, and to facilitate our internal business operations.  We may collect additional information about you from third parties, such as from previous employers, [#insert any third parties you collect information from, such as referees, recruiters, academic institutions, licence and background checking services, social media].  Please let us know if you do not wish for contact to be made with any of your previous employers. If you choose not to provide us with your personal information, or the information you have provided to us is incomplete or inaccurate in any way, we may not be able to process your Application For Employment.

We will disclose your personal information to our workers and consultants who assist us in operating our business and assessing your employment application, [#insert any other third parties you disclose information to,] third parties to whom you have agreed we may disclose your information (such as referees, recruiters, and previous employers), or as otherwise required or authorised by law.  Your personal information will also be disclosed to third party service providers who assist us in operating our business, some of whom are located overseas, such as [#insert – what service providers do you use who are located overseas?] located in [#insert – what country/countries are the service providers located in?] [#NOTE: see the note regarding overseas disclosure on the template privacy policy in the manual].  We have taken reasonable steps to ensure these third parties have appropriate security for your personal information.

Our privacy policy, available at [insert details], sets out more detailed information about the ways in which we use, disclose and handle your personal information, and describes the ways in which you may access personal information we collect and hold about you, how you can seek correction of that information, how you can make a complaint about a breach of the Privacy Act, and how we will deal with a complaint.  


Yours sincerely




Staff Partner



	CPA Australia Employer Manual
	McCullough Robertson Lawyers




[bookmark: _Hlt26784699][bookmark: _Toc184627555][bookmark: _Toc89850718][bookmark: Form_Reference_Checklist]Reference checklist
REFERENCE CHECKLIST


Applicant’s name: 	

Position: 	

Checklist

Reference #1:

	(a)	Referee’s Name: 	

	(b)	Referee’s Position: 	

	(c)	Referee’s contact details: 	

(d)	Date contacted: 	

	(e)	Comments: 	

		

		

		

		


Reference #2:

	(a)	Referee’s Name: 	

	(b)	Referee’s Position: 	

	(c)	Referee’s contact details: 	

(d)	Date contacted: 	

	(e)	Comments: 	

		

		

		

		



Reference #3:

	(a)	Referee’s Name: 	

	(b)	Referee’s Position: 	

	(c)	Referee’s contact details: 	

(d)	Date contacted: 	

	(e)	Comments: 	

		

		

		

		


Example questions to ask referee

1.	What duties did the applicant perform whilst employed with your organisation?

2.	Was the applicant honest and reliable?

3.	What in your opinion are the applicant’s best qualities/skills?

4.	Why did the applicant leave your employment?

5.	If you were in a position to, would you re-employ the applicant?

6.	If you were able to, would you be prepared to provide the applicant with a written reference? 



[bookmark: _Hlt26784702][bookmark: _Toc184627556][bookmark: _Toc89850719][bookmark: Form_Staff_Induction_Checklist][bookmark: STAFF_INDUCTION_CHECK_LIST]Staff induction checklist
STAFF INDUCTION CHECKLIST
Employee’s name:	
Position:	
Date commencing employment: 	
Checklist
Forms to collect from the employee
1.	Certified Copy of qualifications	�	Yes 	�	No
2.	Duplicate copy of letter of appointment signed	�	Yes 	�	No
Forms that need to be given to new employee to complete
1.	Bank Account Details Form	�	Yes 	�	No
2.	Staff Emergency Contact Details	�	Yes 	�	No
3.	Employment Declaration Form	�	Yes 	�	No
Staff Orientation
1.	Tour through workplace	�	Yes 	�	No
2.	Introduction to all staff	�	Yes 	�	No
3.	Provide copy of Staff Manual			�	Yes 	�	No
4.	Outline content of:
(a)	Fire Drill/Emergency Evacuation Policy	�	Yes 	�	No
(b)	Anti-Discrimination Policy	�	Yes 	�	No
(c)	Sexual Harassment Policy	�	Yes 	�	No
(d)	Work Health and Safety Policy 	�	Yes 	�	No
(e)	Email/Internet Policy	�	Yes 	�	No
(f)	Discrimination and Harassment Complaints Procedure	�	Yes 	�	No
(g)	Grievance Procedure	�	Yes 	�	No
Date:   		
Staff Partner’s Signature: 	
Note:  This checklist is to be kept on the personnel file of the employee.

[image: mcrlogo]
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[bookmark: _Hlt26784705][bookmark: _Toc184627557][bookmark: _Toc89850720][bookmark: Form_Counselling][bookmark: COUNSELLING_FORM]Counselling form
COUNSELLING FORM
1.	Date of meeting: ____________________________________________________________________
2.	Subject of meeting: __________________________________________________________________
	_________________________________________________________________________________
3.	Employee involved: __________________________________________________________________
	_________________________________________________________________________________
4.	Witness present: ____________________________________________________________________
5.	Employer’s concern/allegation: _________________________________________________________
	_________________________________________________________________________________
	_________________________________________________________________________________
	_________________________________________________________________________________
6.	Employee’s response: _________________________________________________________________
	_________________________________________________________________________________
	_________________________________________________________________________________
	_________________________________________________________________________________
7.	Employer’s warning/decision/time frame (if any specified) for improvement:_____________________
	_________________________________________________________________________________
	_________________________________________________________________________________
	_________________________________________________________________________________
Signed as a true and correct record of this meeting by:

_____________________________
Staff Partner

_____________________________
Witness

_____________________________
Employee

Date: ________________________

[bookmark: _Toc184627558][bookmark: _Toc89850721] Example letter to employee advising of potential redundancy
[PRACTICE LETTERHEAD]

[Date]

Dear 
Re:	Operational Issues
As you may be aware, [insert practice name] has recently been considering business costs and the possibility of a business restructure.   [insert reasons for review/proposed restructure – e.g. ‘In the competitive [insert industry] market, it is important that we are in a position to contain the operational costs of the Practice whilst at the same time maintaining efficiency.’]
[bookmark: IDDDel57_mC0_eq_Y][bookmark: IDDDel58_mC0_eq_Y]We have identified that the business is not operating as efficiently as possible and, as such, we are looking at restructuring [the business or the insert name of business unit] to ensure optimum efficiency is attained.
As a result of this, we need to consider reducing costs, including changing the focus of the Practice to ensure our survival in the market.  This  may include  the option of reducing staff numbers to create greater efficiency gains.
Your position is one that has been identified as potentially being affected by this proposed restructure.  We would like to discuss the proposed restructure with you and give you with the opportunity to provide any feedback you may have on this matter.    Specifically, you will appreciate that if the restructure proceeds, your position  may become redundant and this may result in the termination of your employment. In providing any response please feel free to include any alternative ideas you may have.  We would prefer to do this promptly so that we can make decisions as to the best way forward.  
Please let us know if you are available to discuss on [insert day date and time].  If you need more time to consider your input, please let us know.  If you would like to bring a support person with you, please feel free.
We look forward to meeting with you then.

Yours faithfully



Staff Partner



[bookmark: AnnexureB][bookmark: _Toc184627559][bookmark: _Toc89850722]Example letter to employee advising of decision to proceed with redundancy
[PRACTICE LETTERHEAD]

[Date]
Dear [Employee’s name]
Re:	Operational Issues
[bookmark: IDDDel63_mQ2_eq_Y]Further to our meeting yesterday, after careful consideration of the operational requirements of the business, the skills required, the future of the Practice and the availability of other positions, we regret to inform you that your current position will be made redundant as of [insert date and time (e.g. close of business) redundancy becomes effective].
[INSERT FOR AWARD EMPLOYEE OR WHERE THERE IS AN ENTITLEMENT TO SEVERANCE PAY:]
In addition to your [#Salary][#wages] up to the date of termination, you will be paid in lieu of notice [WHERE APPLICABLE – and redundancy payments] in accordance with the [insert name of award OR insert name of legislation], the amounts set out in the table below.

	Entitlement
	Amount
	Total

	Annual leave
	[Number of weeks] weeks
	$[Amount]

	Notice 
	[Number of weeks] weeks
	$[Amount]

	Redundancy pay
	[Number of weeks] weeks
	$[Amount]

	Total:
	
	$


[INSERT WHERE THERE IS NO ENTITLEMENT TO REDUNDANCY PAY:]
We confirm that you have no legal entitlement to a redundancy payment in the event of redundancy. [OPTIONAL -  However, if you are prepared to sign a Deed of Release, we are prepared to make an ex-gratia payment to you in consideration for signing the Deed.]
On this basis, given your length of service, your entitlements will be:

	Entitlement
	Amount
	Total

	Annual leave
	[Number of weeks] weeks
	$[Amount]

	Notice 
	[Number of weeks] weeks
	$[Amount]

	Ex-gratia 
	[Number of weeks] weeks
	$[Amount]

	Total:
	
	$


We will also provide you with a [OPTIONAL – personal reference] and Statement of Service.
If you would like to discuss this further, please contact me directly.

Yours faithfully


[bookmark: AnnexureD]Staff Partner

[bookmark: _Toc184627560][bookmark: _Toc89850723]Example letter to employee with final termination details
[PRACTICE LETTERHEAD]

[Date]
Dear 
Re:	Operational Issues
Please find enclosed:
(a)	a final record of wages;
(b)	ETP Form;
(c)	Statement of Service; and
(d)	[INSERT WHERE APPLICABLE - personal reference].
I sincerely thank you for your service and wish you the best of luck with future endeavours.
Yours faithfully
Staff Partner



[bookmark: _Toc184627561][bookmark: _Toc89850724]Example letter to employee terminating employment for misconduct
[PRACTICE LETTERHEAD]

[Date]


[Name and address of employee]



Dear [Employee’s name]

RE: Employment with [Name of practice]

As you are aware a number of investigations have been carried out in relation to the alleged incident/s concerning you.  The allegations are listed below. 

1. [List specific allegations made against the employee]
2. [List specific allegations made against the employee]
3. [List specific allegations made against the employee]
[use if you met with employee to discuss allegations] In our conferences with you and [name of witness] on [date/s] those allegations were discussed and you provided me with your responses to the allegations.  
[use if a show cause letter sent] I refer to my letter to you of [date] inviting you to show cause why your employment with [insert practice name] should not be terminated.  In that letter I afforded you [insert number of days] to provide me with your responses to the allegations in the show cause letter.  I confirm your response to the show cause letter was received on [date]. 
[use in either scenario] For the reasons outlined below I have decided that the appropriate disciplinary action to impose in these circumstances is the termination of your employment effective immediately.  
In reaching my decision, I have given consideration to the material before me including your  response [dated date to the Show Cause Letter dated date] OR your responses given in our meeting of [date].  I have also given consideration to:
· [insert other matters considered i.e. seriousness of the allegation, explanations, work record, extenuating or mitigating circumstances, impact on the business and public perception in the business etc.] 
· [insert analysis of why the allegations are serious and why it justifies termination of employment]
· [insert any other relevant consideration  - length of service, previous work history etc.]
I confirm that your employment with [insert practice name] will come to an end today.  You will be paid any accrued and outstanding annual leave, [use if relevant], long service leave, [end alternate text] and payment in lieu of notice in accordance with [insert either Contract or relevant legislation], into the last nominated bank account that you provided [insert practice name] in the next pay run.
You are required to return all [insert practice name]  property in your possession to [name] [position] by close of business [date]. 
If anything in this letter requires further explanation please contact me immediately.
We wish you the best in the future.
Yours sincerely

Staff Partner



[bookmark: _Toc184627562][bookmark: _Toc89850725]Example letter terminating employment for performance/conduct issues
[PRACTICE LETTERHEAD]

[Date]
[Name and address of employee]
Dear [Employee’s name]
RE: Employment with [Name of practice]
I refer to our [meetings or performance discussions] on [date] in relation to the performance concerns we have.  As you know you were afforded [insert time frame for improvement] to improve on your performance.  Unfortunately, no [or] inadequate improvement have been made to rectify the problems identified, namely:
1.	[List problems that led to the need for counselling sessions - be specific]
2.	[List problems that led to the need for counselling sessions - be specific]
3.	[List problems that led to the need for counselling sessions - be specific]
[use if a show cause letter sent] Consequently, on [date] I wrote to you inviting you to show cause why your employment with [insert practice name] should not be terminated.  In that letter I afforded you [insert number of days] to provide me with your responses to the allegations in the show cause letter.  I confirm your response to the show cause letter was received on [date]. 
For the reasons outlined below I have decided that your employment cannot continue and therefore advise that your employment with [insert practice name] will be terminated as of today.   
In reaching my decision, I have given consideration to the material before me including your  response [dated date to the Show Cause Letter dated date] OR your responses given in our meeting of [date].  I have also given consideration to:
· [insert other matters considered i.e. seriousness of the underperformance, explanations, work record, extenuating or mitigating circumstances, impact on the business and public perception in the business etc.] 
· [insert analysis of why the performance issues are serious and why it justifies termination of employment]
· [insert any other relevant consideration  - length of service, previous work history etc.]
I confirm that your employment with [insert practice name] will come to an end today.  You will be paid any accrued and outstanding annual leave, [use if relevant], long service leave, [end alternate text] and payment in lieu of notice in accordance with [insert either Contract or relevant legislation], into the last nominated bank account that you provided [insert practice name] in the next pay run.
You are required to return all [insert practice name]  property in your possession to [name] [position] by close of business [date]. 
If anything in this letter requires further explanation please contact me immediately.
We wish you the best in the future.
Your sincerely
Staff Partner

[bookmark: _Toc184627563][bookmark: _Toc89850726]Example statement of service
[PRACTICE LETTERHEAD]
[bookmark: _Hlt26784720][bookmark: Statement_of_Service]STATEMENT OF SERVICE

[date]
To Whom It May Concern

[Name of employee] of [employee’s address] was employed with [name of practice] from [date of commencement of employment] to [date of termination of employment] in the position of [employee’s position title] at our [location practice where employee worked] office.
Throughout [employee’s name] employment, [he/she] performed the following duties:
1.	[List employees main duties]
2.	[List employees main duties]
3.	[List employees main duties]
4.	[List employees main duties]
Yours faithfully

Staff Partner



[bookmark: _Toc86754328][bookmark: _Toc89850727]Remote/ Home  based work self assessment checklist

	Name
	

	Position
	

	Phone number
	

	Address of assessment
	

	Telephone (home)
	

	Mobile
	

	Completed by
	

	Proposed working from home schedule
	

	Date
	


Instructions
1. Please print this document and complete all sections and, where asked, provide photographs.
2. This checklist should be completed by the employee applying to work from home as it outlines the provisions which should be in place prior to commencing work from home.
3. If you answer ‘No’ to any question, the Workplace Health and Safety (WHS) representative may contact you to discuss corrective actions.
Declaration and authorisation
I state that all information provided by me on this form is true and correct.
When working from home my contact details are as stated on the front of this form.
I will review and resubmit this checklist to the WHS representative at least every 12 months or if my situation changes (e.g. change residential address or the position of my home office within my residence).
Complete form, print, sign, date and submit to the WHS representative with required documentation.

	Approval
	Name
	Signature
	Date

	Employee
	
	
	

	WHS representative
	
	
	

	HR representative
	
	
	




[bookmark: _Toc86754329][bookmark: _Toc89850728]Home based work self assessment checklist


	Assessment
	Yes
	No
	N/A
	Corrective action
	Person responsible
	Completion date

	Is the desk set up so frequent trunk twisting or rotation is not required?
	|_|
	|_|
	|_|
	
	
	

	Is there enough space under the desk to allow free movement?
	|_|
	|_|
	|_|
	
	
	

	Are you able to sit close to the workstation without any impediment and is there adequate leg room?
	|_|
	|_|
	|_|
	
	
	

	Is the area tidy and well kept?
	|_|
	|_|
	|_|
	
	
	

	Is there adequate storage available?
	|_|
	|_|
	|_|
	
	
	

	Are items safely stored to eliminate the risk of falling?
	|_|
	|_|
	|_|
	
	
	

	Are floors and walkways free of trip hazards and clear of clutter?
	|_|
	|_|
	|_|
	
	
	

	Are floors even surfaces and free of cracks, holes, worn carpets, loose flooring or mats with curling edges?
	|_|
	|_|
	|_|
	
	
	

	Are mats properly secured?
	|_|
	|_|
	|_|
	
	
	

	Are stairs and handrails in good condition?
	|_|
	|_|
	|_|
	
	
	

	Are landings clear of obstructions?
	|_|
	|_|
	|_|
	
	
	

	Is there adequate internet and phone access (i.e. reception) in the home office area?
	|_|
	|_|
	|_|
	
	
	

	Are electrical equipment and cords in good condition?
(i.e. not frayed, torn etc.).
	|_|
	|_|
	|_|
	
	
	

	Are switches and power outlets or boards in good condition and not overloaded?
#Note:  Double adapters are not to be used.
	|_|
	|_|
	|_|
	
	
	

	Are power boards either:
	
	
	
	
	
	

	(a)	tested and tagged every five years; or
	|_|
	|_|
	|_|
	
	
	

	(b)	contain a safety switch (residual current device or earth leakage circuit breaker) and tested every two years?
	|_|
	|_|
	|_|
	
	
	

	Are leads and cords kept clear of walkways and tucked away tidily under the desk?
	|_|
	|_|
	|_|
	
	
	

	Is there a basic first aid kit available for use?
	|_|
	|_|
	|_|
	
	
	

	Are smoke alarms in working order?
	|_|
	|_|
	|_|
	
	
	

	Is there a CO2 or dry powder extinguisher with a current tag or fire blanket available for use?
	|_|
	|_|
	|_|
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